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February 18, 2005

Ms. Debbie Irvin, Clerk to the Board
State Water Resources Control Board
P.O. Box 100

Sacramento CA 95812-0100

Re: Western States Petroleum Association’s comments on the December 15, 2004 Draft
General Permit for Discharges of Storm Water Associated with Industrial Activities

Dear Ms. Irvin:

This letter and its attachments constitute the comments of the Western States Petroleum
Association (“WSPA”) regarding the proposed reissuance by the State Water Resources Control
Board (“State Board”) of its National Pollutant Discharge Elimination System (“NPDES”)
General Permit for Discharges of Storm Water Associated with Industrial Activities (“Industrial
General Permit”), and in particular on the draft that was issued for public comment on December
15, 2004 (“2004 Draft Permit”).

As indicated in its June 27, 2003 comments on an earlier draft of the Industrial General
Permit (draft WQO No. 03-01-DWQ) and other submittals to the State Board, WSPA endorses
the renewal and reissuance of the Industrial General Permit in the general form proposed in the
2004 Draft Permit. As explained in our comments below, WSPA believes that the continuing
application of iterative Best Management Practices (“BMPs”) constitutes the most appropriate
and legally defensible strategy for regulation of storm water discharges. Accordingly, WSPA
supports the basic approach to iterative BMPs embodied in this permit. However, we also
believe that the 2004 Draft Permit, as drafted, requires some important clarifying revisions.
Suggested language changes and certain technical issues are addressed in section 6 of this letter.

WSPA is a trade association comprised of companies engaged in the exploration,
production, refining, marketing and transportation of petroleum and petroleum products in
California and the western United States. WSPA members operate hundreds of facilities in
California including petroleum refineries, bulk terminals, tank farms, retail service stations, oil
and gas production fields, and pipeline distribution facilities which discharge storm water
associated with these industrial operations. In most cases, these discharges are covered by the
existing Industrial General Permit (WQO No. 97-03-DWQ) which requires the development and
implementation of iterative BMPs to minimize pollutants in storm water runoff.




As discussed below, storm water discharges are very different from traditional process
wastewater discharges and cannot be regulated utilizing the technical guidance and other permit
policies and procedures typically used to regulate non-storm water discharges. Unlike
discharges of process wastewater which tend to be relatively stable in their composition, volume
and flow, storm water discharges vary widely in their timing, duration, quantity, flow and
background levels of contamination. For this reason, the U.S. Environmental Protection Agency
(“EPA”) and the State Board have consistently and repeatedly found that the development of
numeric limits for storm water discharges is infeasible. The scientific predicate for these prior
decisions remains unchanged. Accordingly, consistent with existing law, incorporation of
iterative BMPs into an Industrial General Permit, as proposed in the 2004 Draft Permit, remains
the most sound and legally proper approach.

1. The Iterative BMP Approach in the 2004 Draft Permit is a L.awful and Appropriate
Means of Achieving Compliance with the Clean Water Act

WSPA agrees with the State Board that storm water discharges associated with industrial
activity must contain both technology-based and water quality-based effluent limitations as
required by section 402(p) of the Clean Water Act. However, in neither case are effluent
limitations required to be expressed in numeric terms. Instead, the NPDES regulations expressly
authorize the use of BMPs in any circumstance in which “numeric effluent limitations are
infeasible.” 40 C.F.R. § 122.44(k)(3). As EPA emphasized when it adopted the final Storm
Water Multi-Sector General Permit for Industrial Facilities (see 65 Fed. Reg. 64746, 64759
(October 30, 2000)), this standard for imposing BMPs was recognized in Natural Resources
Defense Council v. Costle, 568 F.2d 1369, 1380 and n. 21 (D.D.C. 1977) (see Tab 1): “Congress
did not regard numeric effluent limitations as the only permissible limitation on a discharge. . . .
[W]hen numerical effluent limitations are infeasible, EPA may issue permits with conditions
designed to reduce the level of effluent discharges to acceptable levels.”!

The fundamental facts on which both EPA and the State Board relied in issuing previous
storm water general permits have not changed. The development of scientifically defensible
numeric limits for highly variable storm water discharges remains infeasible and BMPs remain
the appropriate means of controlling such discharges. In the earlier draft of this Industrial
General Permit, the State Board explained that:

Unlike continuous point source discharges (e.g., POTWs), storm water discharges are
variable in intensity and duration. The concentration of pollutants discharged at any one
time is dependent on many complex variables. Obviously, the largest concentration of
pollutants would be generally expected to discharge earlier in the storm event, and to
taper off as discharges continued.

' In addition, EPA stated that BMPS may be imposed which are “reasonably necessary. . . to carry out the
purposes and intent of the [Clean Water Act]” as provided in 40 CF.R. § 122.44(k)(4). EPA relied on both
provisions in adopting the Multi-Sector General Permit, noting that both had been recognized in NRDC v. Costle.
65 Fed. Reg. at 64759. Section 122.44(k)(4) does not require a showing of infeasibility.
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See Fact Sheet for draft WQO No. 03-01-DWQ, at pp. VII-VIIL. In recognition of the lack of
information that would be needed to establish technically defensible numeric effluent limitations
for storm water, EPA adopted an “interim permitting approach” in 1996 for water quality-based
effluent limits (“WQBELs”) in storm water permits (61 Fed. Reg. 43761; August 26, 1996).
This approach relied upon BMPs in first round storm water permits, and expanded or better-
tailored BMPs in subsequent permits, as necessary to provide for the attainment of water quality
standards. While EPA noted that any “appropriately derived” numeric WQBELs should be

included in permits where they existed, the existence of such WQBELSs is clearly the exception,
not the rule.

Federal and state courts have also recognized that the Clean Water Act does not mandate
numeric limits in circumstances where they cannot be feasibly established. NRDC v. Costle,
supra; see also Defenders of Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999); Communities
for a Better Environment v. State Water Resources Control Board, 109 Cal. App. 4™1089 (2003)
(CBE v. State Board). (See Tabs 2 and 3, respectively.) CBE v. State Board held generally that
water quality-based effluent limitations need not be numeric. Defenders of Wildlife upheld

EPA’s reliance on its policy of using BMPs “to provide for the attainment of water quality
standards.” 191 F.3d at 1166.

The dictum in Defenders of Wildlife that “industrial discharges [unlike municipal
discharges] must comply strictly with state water-quality standards,” 191 F.3d at 1165, cannot
reasonably be interpreted to mean that numeric limitations must be imposed, without regard to
the technical infeasibility of calculating appropriate limits, the qualitative and incomplete nature
of the available data, or the costs associated with imposition of overly stringent limits. The court
characterized industrial dischargers’ compliance obligation as “strict” to distinguish it from the
more flexible standard applicable to municipal storm water dischargers. The court did not
address at all the question of feasibility of calculating numeric limits for storm water discharges
associated with industrial activity, and nothing in the case casts any doubt on the continuing
validity of BMPs as authorized by EPA’s interim storm water permitting policy or 40 C.F.R. §
122.44(k)(3). See 191 F.3d at 1166-1167. Thus, contrary to the assertions of some commenters
on the prior draft Industrial General Permit, the “strict compliance” language of the Defenders of
Wildlife case provides no basis for discrediting the BMP approach.

Indeed, one of those commenters, San Francisco Baykeeper, has acknowledged the
authority for storm water BMPs in its briefing before the Court of Appeal in CBE v. State Board:

The federal regulations provide for a single exception for issuing numeric water quality
based effluent limits where reasonable potential has been found. . . . 40 C.F.R. section
122.44(k) provides for the application of best management practices where numeric
effluent limitations are infeasible. . . . As regards WQBELSs, the use of BMPs as an
alternative to a numeric WQBEL has been applied to NPDES permits regulating only
storm water discharges. . . . EPA has, through regulation, interpreted the [Clean Water
Act] to allow for non-numeric limitations (e.g., best management practices or BMPs) to
supplement or replace numeric limitations in specific instances that meet the criteria
specified in 122.44(k).
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Brief of Respondents Communities for a Better Environment and San Francisco Baykeeper,
February 24, 2003 (pp. 43-44). (See Tab 4.) The respondents in CBE v. State Board were
correct to concede this longstanding principle, consistently endorsed by a line of court decisions
beginning with NRDC v. Costle and continuing to the present; see San Francisco Baykeeper v.
Regional Water Quality Control Board, San Francisco Bay Region, San Francisco Superior
Court Consolidated Case No. 500527 (Order Granting Petition for Writ of Mandate and
Statement of Decision, November 14, 2003, at 1) (noting the infeasibility of calculating numeric
effluent limitations for storm water discharges and upholding the use of BMPs in municipal
storm water permits) (see Tab 5). Clearly, there can be no dispute as to the legality of BMPs as
authorized by the NPDES implementing regulations and upheld by the courts.

The question therefore turns on whether the calculation of numeric effluent limitations
for storm water is a scientifically infeasible task. The evidence, repeatedly considered by EPA,
the State Board and other agencies, demonstrates that this is indeed the case. As noted above,
EPA reached this conclusion initially in developing its interim storm water permitting approach
(61 Fed. Reg. 43761; August26, 1996). EPA’s Questions and Answers Regarding
Implementation of an Interim Permitting Approach for Water Quality Based Effluent Limitations
in Storm Water Permits, 61 Fed. Reg. 57425 (1996) (see Tab 6), attached to these comments, are
instructive in a number of respects. EPA found that numeric effluent limitations for storm water
discharges, industrial or municipal, were not required in order to attain water quality standards:

EPA has interpreted the statute and regulations to allow BMPs in lieu of numeric
limitations. . . . EPA has found that numeric limitations for storm water permits can be
very difficult to develop at this time because of the existing state of knowledge about the

intermittent and variable nature of these types of discharges and their effects on receiving
waters. . .

Storm water discharges are highly variable both in terms of flow and pollutant

~ concentrations, and the relationships between discharges and water quality can be
complex. . . Depending on site-specific considerations, some of the water quality impacts
of storm water discharges may be more related to physical effects (e.g., stream bank
erosion streambed scouring, extreme temperature variations, sediment smothering), than
the type and amount of pollutants present in the discharge. . . . [Tlhe existing
methodologies for deriving numeric water quality-based effluent limitations [] were
designed primarily for process wastewater discharges which occur at predictable rates
with predictable pollutant loadings under low flow conditions in receiving waters. Using
these methodologies, limitations are typically derived for each specific outfall to be
protective of low flows in the receiving water. Because of this, permit writers have not
made widespread use of the existing methodologies and models for storm water discharge
permits. In addition, wet weather modeling is technically more difficult and expensive
than the simple dilution models generally used in the permitting process.

Those conclusions are no less true today. EPA reiterated its determination in subsequent
revisions to the NPDES regulations addressing storm water discharges (64 Fed. Reg. 68722,
68752-68753, 68788-68789 (December 8, 1999)), finding that the methodology currently
available for deriving numeric effluent limits is significantly complicated by the variability of
storm water, and determining that storm water pollutants are appropriately controlled by BMPs
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rather than numeric limits. Similarly, the EPA Environmental Appeals Board rejected another
demand for numeric limits, explaining that the derivation of numeric water quality-based effluent
limits by application of the methods contained in EPA’s 1991 Technical Support Document for
Water Quality-based Toxics Control (“TSD”) is not feasible where insufficient information is
known about the magnitude, variation, and frequency of the flow rate of both the receiving
waters and the storm water discharges. In re: Government of the District of Columbia Municipal
Separate Storm Sewer System, NPDES Appeal Nos. 00-14 & 01-09 (EPA Environmental
Appeals Board, February 20, 2002) (see Tab 7).> EPA reaffirmed the continued appropriateness
of the BMP-based approach for storm water discharges in its guidance on establishing waste load
allocations for storm water discharges as part of the TMDL process. Establishing Total
Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and
NPDES Permit Requirements Based on Those WLAs, EPA Office of Water, November 22, 2002.
(See Tab 9.) In this guidance, EPA stated that WQBELs for NPDES-regulated storm water
discharges that implement WLAs in TMDLs may be expressed in the form of BMPs. Id. at 2.
EPA further stated that it “recognizes that the available data and information usually are not
detailed enough to determine wasteload allocations for NPDES-regulated storm water discharges
on an outfall-specific basis.” Id. at 4. It is noteworthy that EPA believes BMPs are an
appropriate means of regulating storm water discharges even in situations where the receiving
waters are listed as impaired under section 303(d) of the Act.

2. Analysis of Storm Water Discharges from WSPA Member Facilities

Regarding WSPA member facilities in particular, the evidence leads to the same
conclusion. Dr. Susan Paulsen of Flow Science Incorporated conducted a detailed review of
storm water data from WSPA member facilities in Los Angeles County, compared with data
from several major land use types within Los Angeles County and receiving water quality data
for the Dominguez Channel. Flow Science Incorporated, Storm Water and Best Management
Practices Analysis (February 2, 2005) (see Tab 10). The results of this analysis demonstrate that
storm water sampled prior to discharge at these facilities exhibits concentrations of total and
dissolved metals that are similar to concentrations in runoff from several other major land use
categories, including light industrial and transportation land uses. Concentrations of metals in
the storm water at WSPA facilities were also found to be comparable to concentrations in
receiving waters during storm events. Thus, runoff from these WSPA facilities (even before
BMP implementation) generally would not increase concentrations of metals in receiving waters.

In addition, Dr. Paulsen’s study documents in detail the crucial fact that storm water
quality and quantity vary significantly from year to year, storm to storm, and even within

% The 1991 Technical Support Document itself explains (at p. 68; see Tab 8):

In many cases, [Load Allocations] for nonpoint sources are difficult to assess because the information needed
to describe the runoff associated with the high-flow storm events does not exist. This lack of information is
due to the high variability of the events. Because of the importance of estimating the nonpoint contributions to
the waterbody, site-specific models may be required to estimate nonpoint source loadings. Even then, detailed
models are difficult to calibrate with accuracy without intensive monitoring studies, and simplistic correlations
between loadings and rainfall can be, by their statistical nature, unreliable for estimating low-frequency events
(e.g., worst 10-year storm).
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individual storm events. This is the case for runoff from WSPA facilities and from major land
use types, and within receiving waters. Rainfall amounts and runoff volumes vary significantly
over even short distances within a watershed. Concentrations of metals in storm water entering
on-site retention basins at WSPA facilities vary up to several-fold on timescales of less than an
hour. Because of this inherent variability, the determination of scientifically appropriate numeric
permit limits — and compliance with those limits — is a complex task, requiring more information
than can be obtained in a single grab sample.’® It would also be inappropriate to calculate
numeric limits for one region of the state based upon a limited data set gathered in another
region. Similarly, storm water characteristics would be expected to vary from one type of facility
to another depending upon the distinct characteristics of individual facilities. As a result, the
development of appropriate numeric limits must be based upon a dynamic modeling analysis
utilizing a sufficient data set containing information on discharge flow rates and concentrations
and receiving water flow rates and concentrations, taking into account geographic and facility
variation. Such an analysis is simply not feasible at this time, as neither the necessary data set
nor the methodology is available. (Appropriate modeling methodologies are discussed addressed

in more detail in the Flow Science report and summarized in Section 5 of these comments,
below.)

The final section of the Flow Science report considers candidate BMPs that are or could
be utilized at WSPA member facilities reviewed for the study. The analysis concludes that
BMPs at WSPA member facilities are effective in reducing pollutant loads. Many of the
facilities employ extensive on-site BMPs, including oil-water separators and on-site retention.
Retention ponds have significantly reduced pollutant loads by limiting storm water discharges
from these facilities. Several of the facilities have experienced no discharges to receiving waters
in recent years. Available data, which are somewhat limited because discharges have been
limited, demonstrate that concentrations of metals in storm water from these facilities at the point
of discharges (i.e., after BMP implementation) are generally similar to or better than storm water

quality from several major land use types within Los Angeles County and in receiving waters
during storm events.

In sum, the results of the Flow Science study further demonstrate that continued reliance
on BMPs remains technically justified, and that determining scientifically defensible numeric
limits for storm water discharges remains infeasible, thus satisfying the legal standard for
utilizing BMPs in their place. See 40 C.F.R. § 122.44(k)(3).

3. Imposing CTR Criteria As End-of-Pipe Limits is Inappropriate

Some commenters have advocated that numeric water quality criteria from the California
Toxics Rule (“CTR”) should be inserted into the Industrial General Permit as numeric end-of-
pipe water quality-based effluent limits.* However, in adopting the CTR, EPA indicated that it

As the Flow Science report explains, a typical storm water sample is a grab sample that may be collected at any
point during a storm event or period of discharge. Because of the high variability in concentrations between and
within storm events, a long-term average concentration would provide a more reliable estimate of pollution
concentration and loading to the receiving water.

Some regional boards have inappropriately imposed such limits in individual permits for certain facilities.

6
1415 L Street, Suite 600, Sacramento, California 95814
(916) 498-7753 » FAX: (916) 444-5745 o Steve@wspa.org @ ww.wspa.org



did not intend the newly promulgated federal water quality criteria to be applied directly to storm
water through numeric effluent limitations. Instead, referring back to its 1996 interim storm
water policy, EPA stated that “compliance with water quality standards through the use of Best
Management Practices (BMPs) is appropriate.” 65 Fed. Reg. 31682, 31703 (May 18, 2000).
EPA included a copy of the 1996 policy in the administrative record of the CTR. Consistent
with EPA’s conclusions, the State Board excluded storm water discharges from regulation under
the Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays,
and Estuaries of California (“State Implementation Policy” or “SIP”). See SIP atp. 1, fn. 1. The
Functional Equivalent Document (“FED”) for the SIP notes that:

Because of the nature of storm water discharges and the typical lack of information on
which to base numeric water quality based effluent limitations, it has not been feasible
for the State Board to establish numeric effluent limitations for storm water permits.

SIP FED (V-1 33). By letter dated May 1, 2001, EPA substantially approved the SIP without
adversely noting or disapproving its non-applicability to storm water discharges.

The CTR Response to Comments Report (EPA, December 1999) further explains why
EPA concluded that establishment of numeric effluent limitations for storm water discharges is
infeasible. In response to comments on the costs of compliance with CTR criteria if applied as
numeric effluent limits for storm water, EPA stated that this was not a valid scenario,
acknowledging that

wet weather discharges are technically difficult to model and evaluate financially,
because they are intermittent and highly variable. Wet weather discharges also occur
under more diverse hydrologic or climatic conditions than continuous discharges from
industrial or municipal facilities, which are evaluated under critical low flow or drought

“conditions. If the EPA had enough data to completely characterize all the conditions and
do the necessary modeling, WQBELs would be developed using dynamic models to
account for the intermittent loadings and exposures from the storm water discharges. In
the absence of this data, EPA will continue to advocate the use of BMPs. . ..

Response to Comment ID: CTR-001-007 (see Tab 11). EPA provided a detailed explanation in
response to comments submitted by Larry Walker Associates (LWA), on behalf of the County of
Sacramento Water Division. LWA had analyzed a number of operating scenarios in an attempt
to determine whether compliance with CTR-derived effluent limitations could be achieved
within the cost estimates provided by EPA. In commenting on LWA’s analysis, EPA stated:

LWA use a limited data set . . . for each of the pollutants of concern, and use statistical
projections to predict “worst case” (i.e., 95™ 99™ and 99.91" percentiles) discharge
values. These predicted discharge concentrations [were] then used to assess whether
instream criteria would be met. This is an extremely conservative approach that would
not be used by EPA to establish compliance with water quality-based effluent limits or
water quality criteria. To assess the potential for metals and organics to exceed aquatic
life and human health criteria during intermittent, high flow, storm water episodes, a
complex dynamic modeling effort would be required, This procedure is highly data
intensive. . . . The generalized technical approach for assessing compliance with the

7
1415 L Street, Suite 600, Sacramento, California 95814
(916) 498-7753 o FAX: (916) 444-5745 e Steve@wspa.org ¢ ww.wspa.org



applicable criteria is described in EPA’s Technical Support Document for Water Quality-
Based Toxics Control (March 1991). For typical point sources, this is performed by
developing wasteload allocations (using steady-state models, under low flow conditions)
and developing WQBELs based on these wasteload allocations. The process of
developing wasteload allocations and WQBELs that would be protective of applicable

criteria during storm events is significantly more difficult, and is not described in
current EPA guidance.

Response to Comment ID: CTR-040-004 (emphases added; see Tab 12). In response to LWA’s
comments concerning the criteria for PAHs and pentachlorophenol, EPA stated:

In its evaluation, LWA again projects worst case (i.e., 95", 99", and 99.91® percentile)
storm water concentration values and compares these values directly to ambient human
health criteria. Human health criteria are developed assuming a lifetime exposure to the
pollutant at a daily ingestion rate of 2 liters of drinking water and ingestion of an assumed
mass of aquatic organisms. To account for such long term exposures, EPA permitting
procedures recommend using typical stream flows (e.g., harmonic mean) in developing
wasteload allocations. The calculated wasteload allocations are also assumed to represent
long-term averages (i.e., average monthly permit limits) rather than maximum daily
values. Depending on the available dilution, this approach generally results in
WQBELS much higher (i.e., less stringent) than the actual criterion values. Based on
LWA projections, it appears that even a small allowance for dilution would resolve the
compliance concerns for pentachlorophenol. The potential for compliance concerns
identified by LWA for PAH compounds could only be accurately determined based on
the results of the dynamic modeling assessment previously discussed.

Response to Comment ID: CTR-040-004 (emphasis added).

The key conclusions from EPA’s discussion in the CTR Response to Comments Report
are as follows:

(i) EPA believes that the use of BMPs will, in most cases, ensure that storm water

discharges do not cause or contribute to exceedances of applicable water quality
standards;

(i) the short-term nature of the exposures, the amount of dilution and other
technical factors associated with storm events make direct use of instream criteria as
numeric effluent limitations highly inappropriate;

(iii) derivation of appropriate effluent limitations would require the use of
complex, data-intensive hydrodynamic models; and

(iv) EPA has not developed a process for developing numeric WQBELs that
would be protective of applicable water quality criteria during storm events.

For these reasons, the State Board is well justified in concluding that numeric limits remain
infeasible and BMPs remain a legally defensible approach to Clean Water Act compliance for
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storm water discharges.”

The Flow Science study, Storm Water and Best Management Practices Analysis (see Tab
10) further documents the inappropriateness of applying CTR criteria directly as end-of-pipe,
never-to-be-exceeded effluent limitations for storm water discharges. Given the inherent
variability in the flows and concentrations of storm water discharges and receiving waters,
developing scientifically appropriate numeric limits would require a dynamic modeling approach
that should be based upon evaluation of appropriate data sets. Data requirements include
discharge and receiving water concentration and flow data, collected more frequently than once
per hour over the duration of a storm event and over multiple storm events. Neither data sets nor
an accepted methodology appropriate for the calculation of numeric permit limits currently
exists. Application of CTR criteria directly as end-of-pipe effluent limits would essentially
dictate compliance with lower-than-CTR levels. Given the need to account for the high
variability of storm flows, imposing a never-to-be exceeded numeric limit in a permit would be
equivalent to promulgating a much lower standard than the value of the limit, far beyond what
would be necessary to protect water quality. Determining the precise level of conservatism that

would result from this approach would be a difficult task requiring examination of multiple data
sets.

These conclusions reinforce EPA’s original intent that CTR criteria should not be
imposed as numeric limits at end-of-pipe. Moreover, it is not surprising that BMPs may be
unable to achieve such an unreasonable and unnecessary level of performance. Indeed, the Flow
Science analysis confirmed that conventional structural BMPs are unable to reduce pollutant
concentrations in storm water sufficiently to meet numeric CTR limits consistently at end-of-
pipe, over the wide-ranging conditions of storm flows. Moreover, operating sophisticated
treatment facilities to consistently meet CTR levels at end-of-pipe would be exceedingly
difficult. In any event, it must be emphasized that the ability or inability to achieve hypothetical
limits is not relevant to determining whether those limits are appropriately derived, consistent
with Clean Water Act requirements, in the first instance.

4. The BMP Approach in the 2004 Draft Permit

In addition to the fundamental point that BMPs are the appropriate solution when the
calculation of numeric effluent limits is infeasible, a number of provisions in the 2004 Draft
Permit bolster its reliance on the BMP approach. For example, Sections VIL2.aii and VIL8
require that Storm Water Pollution Prevention Plans (“SWPPPs”) implement specified so-called
“minimum BMPs” and additional facility-specific BMPs as necessary for compliance with the
Best Available Technology Economically Achievable/Best Conventional Pollutant Control
Technology (BAT/BCT) effluent limitations of Section II and the receiving water limitations of

° The Fact Sheet for the 2004 Draft Permit explains that the State Board intends “to determine whether numeric
effluent limitations can be scientifically supported in the next general permit.” Fact Sheet, p. IV. The Fact Sheet
also indicates that the “one-time pollutant scan” provided for in Section VIIL6 is intended for development of a
database which then might be used to develop numeric limitations. WSPA supports this data development effort,
provided it is undertaken with sufficient recognition of the variability of storm water events and discharges so that
any numeric limitations which might be developed thereafter genuinely are “appropriately derived.”
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Section III.  As the Fact Sheet explains, “The minimum BMPs are consistent with the types of
BMPs normally found in properly developed SWPPPs and, in most cases, should represent a
significant portion of a discharger's BAT and BCT compliance.” See Fact Sheet at p. IX.
Furthermore, if the minimum BMPs prove inapplicable or insufficient, altemative or additional
facility-specific BMPs may be needed in recognition of the diversity of types of industrial
activity and “facility-specific facts and circumstances.” Id.%

Another set of provisions supporting the iterative BMP approach in the 2004 Draft Permit
relies on the “benchmark levels” taken from the federal Multi-Sector General Permit, presented
in Table VIIL2 of the Draft. Sections V.7 and VIIL4.fi indicate that when analytical results
exceed those values, dischargers shall evaluate whether additional BMPs are necessary.” As the
Fact Sheet for the 2004 Draft Permit notes, “If there are pollutants that do not appear to be
caused by facility operations, or if the pollutant discharge can be eliminated without the
upgrading of the SWPPP (a one time pollutant source or a pollutant that does not derive from the
facility), the discharger shall provide supporting documentation and certify that no new BMPs
are necessary.” See Fact Sheet, p. VIII. In either event, the 2004 Draft Permit correctly
recognizes that benchmark level exceedances are not violations in and of themselves. Rather,
they set the stage for a series of analytical, monitoring, and possible BMP and SWPPP
adjustment steps. Only if and when these steps are not taken is there a permit violation: “The

failure to implement any of these steps in a timely manner is a violation of this General Permit.”
Id

WSPA agrees with the State Board’s conclusion that exceedances of the benchmark
levels are not automatically permit violations. If exceedances of benchmarks were automatic
violations, the benchmarks would become de facto numeric effluent limitations. The Fact Sheet
emphasizes that the benchmarks are “generic and not intended to be numeric limits or protective
of any particular receiving water. . . . [I]f a discharger exceeds one of these benchmarks, it is
required to take certain actions.” Id. at p. VII; see also p. XIV (“exceedances of these

% wspa generally supports the identification of a consistent set of minimum BMPs which dischargers should
evaluate as necessary. However, as indicated in our technical comments at the end of this letter, in WSPA'’s view
the identified BMPs should be treated as a list of candidates for evaluation, rather than a mandatory list, leaving

sufficient flexibility to specifically tailor BMPs to the characteristics of the individual facility. Moreover, Section
13360 of the Water Code provides that:

No waste discharge requirement or other order of a regional board or the state board or decree of a court
issued under this division shall specify the design, location, type of construction, or particular manner in
which compliance may be had with that requirement, order, or decree. . . .”

Accordingly, it is inappropriate for the so-called minimum BMPs to be treated as mandatory requirements
specified in the permit.

As noted below in our technical comments, WSPA recommends that these provisions be clarified to indicate that
further BMPs are not necessary if the required evaluation and assessment demonstrate that the exceedance of
benchmark values is not the result of facility operations, but instead reflects background concentrations of
pollutants in storm water, originating from regional sources rather than the facility. In addition, as explained
further below, WSPA is concerned about the adequacy of a single grab sample as a basis for comparison to the
benchmarks, and requests that the State Board consider further how to appropriately determine whether the
benchmark levels are actually being exceeded.
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benchmarks are not automatically considered permit violations.”) The benchmark levels were
not developed by EPA to function as technology-based effluent limitations, but were rather
intended to serve as a point of reference for dischargers seeking to evaluate the effectiveness of
their own structural and non-structural BMPs.

Facilities with less than benchmark concentrations are considered to have little potential
for water quality impacts. Benchmark concentrations are not effluent limits, and EPA
has instructed NPDES-authorized States that the benchmarks should not be interpreted or
adopted as such.

Report to Congress on the Phase I Storm Water Regulations, EPA Office of Water, EPA833-4-
00-001, February 2000 (“Report to Congress™), p. 5-17, fn. 10 (see Tab 13). See also preamble
to Final Multi-Sector General Permit, 65 Fed. Reg. 64746, 64767 (October 30, 2000):

The benchmark concentrations are not effluent limitations and should not be interpreted
or adopted as such. These values are merely levels which EPA has used to determine if a
storm water discharge from any given facility merits further monitoring to ensure that the
facility has been successful in implementing a SWPPP.

As noted in a June 23, 2003 letter submitted by Lawyers for Clean Water (“LCW™)
containing the comments of various Waterkeeper organizations (the “LCW Letter”), the
benchmark levels have been considered in two trial court decisions: Ecological Rights
Foundation v. Sierra Pacific Industries case, C-01-0520 MEJ (N.D. Ca. 2002) and Santa Monica
Baykeeper v. Sunlite Salvage case, CV 99-04578 WDK (C.D. Ca. 1999). (See Tabs 14 and 15,
respectively.) However, as the LCW Letter concedes, neither of these cases holds that
benchmark levels are de facto numeric effluent limitations. Indeed, both courts reached the
opposite conclusion. The cases only support the proposition that the federal benchmark levels
may be used as guidelines or objective standards against which to evaluate the adequacy and
effectiveness of a particular discharger’s BMPs. See Sierra Pacific Industries at 43 (“while the
EPA benchmarks do not establish effluent limitations for the Arcata Mill, the Court herein shall
use them as guidelines in making its determination™. It is abundantly clear from reading the
facts of those cases that the facilities in question had not made significant efforts to comply with
the requirements of the General Permit, and that their SWPPPs were patently deficient. Given
those facts, the presiding judges, acting as the triers of fact, concluded that the defendants’ BMPs
were not adequate to meet the BAT/BCT standards of the General Permit. No new binding rule
of law was established that casts any doubt on the iterative BMP approach exemplified in the
State Board’s 2004 Draft Permit. (Moreover, neither of these cases is published or in any legal
sense “controlling.””) On the contrary, both courts held that the dischargers were required to
identify and implement additional BMPs. Thus, rather than undermining the use of BMPs as
LCW argues, Sierra Pacific Industries and Sunlite Salvage support the iterative BMP approach
that the State Board has taken.

3. Objections to the BMP Approach Are Not Supported by the Law or the Evidence

In the June 2003 LCW Letter and in subsequent testimony at public workshops on the
Industrial General Permit, LCW argues that the iterative BMP approach represents a “failed
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regime” that is responsible for the impairment of many water bodies and should be replaced with
individual permits containing numeric water quality-based effluent limits. The LCW Letter goes
so far as to threaten the State Board with litigation should it proceed with reissuance of the
Industrial General Permit as drafted in this manner.

WSPA trusts that the State Board will be guided in this matter by applicable legal
precedent, technical guidance, sound public policy and the practical limitations of available data.
These considerations, individually and collectively, strongly support continuing reliance on
BMPs. As the evidence demonstrates, at this time, there is no supportable basis for establishing
either water quality-based or technology-based numeric limits for storm water discharges from
industrial facilities. The determination of appropriate technology- or water quality-based
numeric effluent limitations for the vast majority of storm water dischargers remains infeasible,
justifying the BMP approach in the 2004 Draft Permit. Conversely, the approach advocated by
LCW is not scientifically or legally defensible, not required by the Clean Water Act and would
not, in our view, be mandated by a court. While permits for storm water discharges associated
with industrial activity are subject to applicable provisions of Clean Water Act sections 301 and
402 (see 33 U.S.C. § 1342(p)(3)(A)), the statute does not specify how compliance is to be
achieved, leaving it to the administering agencies’ reasonable discretion how best to accomplish
that goal® Due to the highly technical nature of the subject matter and the infeasibility of
calculating appropriate numeric effluent limits, it is extremely unlikely that a court would
disapprove the State Board’s continued reliance on iterative BMPs.

Water Quality Trends. The LCW Letter asserts that the increase in the number of water
bodies on the state’s 303(d) list, during 1992 to 2003, proves that the overall quality of the water
in the state has not improved. This assertion is contrary to a recent report by the State Board
which shows that in southern California, over the past twenty years, mass loadings of cadmium,
chromium, copper, lead, nickel and zinc have decreased between 300% and 3,000% and the total
mass loading for all listed pollutants has decreased approximately 850%. Report to the
Legislature, Comprehensive Coastal Water Quality Monitoring Program, January 2001, Table 2,
p. 10 (see Tab 16). Further, LCW argues that because these listed pollutants are associated with
industrial activity, industrial discharges must be causing the impairment of water bodies.

Surveys conducted by UCLA show that in the typical southern California urban setting,
light industrial land uses such as those covered by the General Permit account for only four
percent of the total urban land use setting.  See, e.g., McPherson T., S.J. Burian, M.K.
Stenstrom, and LH. Suffet, "Trace metal pollutant loading in wet weather and dry weather urban
runoff from a Southern California watershed," Abstracts of Papers of the American Chemical
Society, 221: 75-ENVR, Part 1 April 1, 2001. According to the 1992 Source Identification and
Control Report prepared by the Santa Clara Valley Nonpoint Source Control Program, motor

¥ Lew further argues that the General Permit must tell dischargers “what to do to comply by providing permit
requirements that (if followed) will ensure industrial discharges will comply strictly with WQS.” See LCW
Letter, at p. 6 (emphasis added). By this, LCW must mean something beyond the inclusion of numeric limitations
in the permit since mere inclusion of a numeric limit will not inform dischargers “what to do to comply.”
However, such an approach is not lawful under state law. As noted above, Water Code Section 13360 prohibits
permits from specifying “the design, location, type of construction, or particular manner in which compliance may

be had with that requirement, order, or decree. . . .” Thus, by law, the permit must remain silent as to kow
compliance is to be achieved, leaving that decision to the discharger so long as compliance is achieved.
12
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vehicles are considered the dominant loading source for many metals of concern, including
copper, lead and zinc. This finding is confirmed by more recent studies conducted by the
California Department of Transportation. See Caltrans Report ID CTSW-RT-03-069.51.42,
2002-2003 Annual Data Summary Report (August 2003) and Caltrans Report ID CTSW-RT-01-
050, BMP Retrofit Pilot Progran, Final Report (January 2004). Further, with regard to WSPA
member facilities, Dr. Paulsen’s study Storm Water and Best Management Practices Analysis
(see Tab 10) confirms that storm water quality from facilities surveyed in the Los Angeles area is
comparable to — or better than — storm water from other land uses, including that associated with
transportation and mixed residential land use. Dr. Paulsen’s analysis also indicates that storm
water from WSPA member facilities, even if discharged without BMP implementation, would
likely not increase receiving water concentrations of metals in the Dominguez Channel.

Rejection of LCW’s Arguments in Prior Litigation. In Sarn Francisco Baykeeper, et
al. v. State Board, Sacramento County Superior Court Case No. 99CS01929 (Ruling on

Submitted Matter, July 27, 2000; see Tab 17), the plaintiffs advanced —without success— the
very same arguments in their challenge to the General Permit for Storm Water Discharges
Associated with Construction Activity that the LCW Letter makes regarding the Industrial
General Permit. In that case, the plaintiffs argued that numerical effluent limitations were the
only effective means of assuring that storm water discharges do not cause or contribute to an
exceedance of water quality standards. Rejecting plaintiffs’ argument, the court responded that
“[c]ase law and regulations implementing the CWA indicate that BMPs may be used in lieu of
numeric effluent limitations to control or abate the discharge of pollutants when numeric
limitations are infeasible.” Id. at 5. The court therefore upheld the use of BMPs in the general
permit, finding that the methodology currently available for derivation of numeric WQBELS is
significantly complicated by the variability of storm water and that calculation of numeric limits
is technically infeasible, given the available data. The court also concluded that the Clean Water
Act prohibition against “causing or contributing” to an exceedance of a water quality standard
does not preclude the use of BMPs which are designed to prevent this result.’” The plaintiffs in
that case included some of the same Waterkeepers organizations on whose behalf LCW
presented comments; see LCW Letter at p. 1. WSPA believes that Waterkeepers would be
barred under principles of res judicata and collateral estoppel from raising these same arguments
again, should it pursue a judicial challenge to the reissued Industrial General Permit.

Reasonable Potential Analysis. Pointing to 40 C.F.R. section 122.44(d)(1), LCW
asserts that the monitoring data demonstrate that storm water discharges have “reasonable
potential” (“RP”) to exceed water quality standards and that “numeric WQBELs are in fact
feasible and necessary to develop and apply in order to achieve strict compliance with WQS by
industrial dischargers in California as required by the Clean Water Act.” LCW Letter at 13.
However, while a finding of “reasonable potential” requires establishing an effluent limit, that
determination says nothing about the nature of the effluent limitation. In arguing that numeric
limits are mandatory, LCW disregards the holding of the California Court of Appeals in CBE v.

® The iterative BMP process was also endorsed in another recent case, Building Industry Association of San Diego
County v. State Water Resources Control Board, 124 Cal. App. 4™ 866 (2004) (see Tab 18) (compliance with
water quality standards will be achieved “by engaging in a cooperative iterative process. . . . [to] incorporate
approved modified best management practices. The [State and Regional] Water Boards have made clear in this
litigation that they envision the ongoing iterative process as the centerpiece to achieving water quality
standards™).
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State Board, that the Clean Water Act does not require WQBELS to be numeric. 109 Cal. App.

4™ 1089 (2003). Furthermore, under the federal regulations cited by LCW, RP is determined
using

procedures which account for existing controls on point and nonpoint sources of
pollution, the variability of the pollutant or pollutant parameter in the effluent, the
sensitivity of the species to toxicity testing (when evaluating whole effluent toxicity), and
where appropriate, the dilution of the effluent in the receiving water.

40 C.F.R. § 122.44(d)(1)(ii). Although the SIP has eliminated consideration of dilution from the
RP analysis for process wastewater discharges, the SIP is not applicable to storm water
discharges. By contrast, EPA’s Technical Support Document Jor Water Quality-based Toxics
Control expressly provides for consideration of dilution in reasonable potential analyses. See
TSD at p. 53. By default, the federal NPDES regulations and guidance govern the reasonable
potential analysis for storm water discharges and require consideration of data beyond the
concentration of particular pollutants in storm water samples. As is apparent from EPA’s
remarks in the CTR Response to Comment Report, cited above, discharge monitoring data alone

is insufficient as a basis for establishing appropriately derived numeric WQBELs for storm
water.

Assimilative Capacity of Impaired Water Bodies. The LCW Letter also points to the

fact that many water bodies are listed as “impaired” under Clean Water Act section 303(d) due to
pollutants contributed by storm water, and argues that any discharge of an impairing pollutant to
listed waters by definition constitutes a violation of water quality standards (LCW Letter at 6).
From this, LCW concludes that, for impaired water bodies, the only way to ensure compliance
with water quality standards by storm water dischargers is to impose numeric effluent limitations
equal to the applicable water quality standards or criteria for impairing pollutants. See LCW
Letter at p. 12. In the case of non-impaired waters, LCW acknowledges in passing that
establishing numeric effluent limitations is “more complicated” but insists it must still be done,
without offering any insight or suggestion as to how that task is to be completed. The clear
implication is that regional board permit writers should simply default to water quality standards
to supply numeric effluent limitations.

The LCW Letter presumes there is necessarily no assimilative capacity for additional
discharges to 303(d)-listed waters, a proposition which was rejected by the State Board in Order
No. WQO 2001-06 (the “Tosco Order™) at 22 (see Tab 19) (“a 303(d) listing is not a sufficient
basis on which to conclude that a water necessarily lacks assimilative capacity for an impairing
pollutant. The listing itself is only suggestive; it is not determinative”). The same argument was
also rejected by the U.S. Supreme Court in Arkansas v. Oklahoma, 503 U.S. 91 (1992). (See Tab
20.) The Court concluded that:

Although the [Clean Water] Act contains several provisions directing compliance with
state water quality standards, see, e.g., §1311(b)(1)(C), the parties have pointed to
nothing that mandates a complete ban on discharges into a waterway that is in violation
of those standards. The statute does, however, contain provisions designed to remedy
cxisting water quality violations and to allocate the burden of reducing undesirable
discharges between existing sources and new sources. See., e.g., §1313(d). Thus, rather
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than establishing the categorical ban announced by the Court of Appeals — which might
frustrate the construction of new plants that would improve existing conditions — the
Clean Water Act vests in the EPA and the States broad authority to develop long-range,
area-wide programs to alleviate and eliminate existing pollution.

503 U.S. at 108. Accordingly, the Supreme Court found, an adverse impact on the receiving
waters cannot be presumed simply because the water body is listed as impaired under section
303(d) of the Clean Water Act, upholding EPA’s interpretation that “what matters is not the
river’s current status, but rather whether the proposed discharge will have a ‘detectable effect’ on
that status (503 U.S. at 113; see also id. at 111, the state water quality standard would “only be
violated if the discharge effected an ‘actually detectable or measurable’ change in water
quality.”) See also EPA Response to Comment ID: CTR-040-004, which discredits the notion
that storm water discharges to impaired water bodies are prohibited.

EPA Guidance. The LCW Letter cites the 1996 EPA Permit Writer’'s Handbook as
support for its arguments. However, reliance on that Handbook is misplaced as it does not
provide any instruction on how either “reasonable potential” or numeric effluent limitations
should be determined for intermittent storm water discharges. Moreover, EPA has expressly
rejected the approach advocated by in the LCW Letter as technically incorrect and unnecessarily
conservative. These very same problems were originally acknowledged in development of the
1996 interim storm water policy:

Potential problems of incorporating inappropriate numeric water quality-based effluent
limitations rather than BMPs in storm water permits at this time are significant in some
cases. Deriving numeric water quality-based effluent limitations for any NPDES permit
without an adequate effluent characterization, or an adequate receiving water exposure
assessment. . . may result in the imposition of inappropriate numeric limitations on a
discharge. Examples of this include the imposition of numeric water quality criteria as
end-of-pipe limitations without properly accounting for the receiving water assimilation
of the pollutant or failure to account for a mixing zone (if allowed by applicable State or
Tribal [Water Quality Standards]). This could lead to overly stringent permit
requirements, and excessive and expensive controls on storm water discharges, not
necessary to provide for attainment of WQS.

Questions and Answers Regarding Implementation of an Interim Permitting Approach for Water
Quality Based Effluent Limitations in Storm Water Permits, 61 Fed. Reg. 57425, 57427 (1996)
(emphasis added). The EPA Environmental Appeals Board also rejected the position advocated

in the LCW Letter, in In re: Government of the District of Columbia Municipal Separate Storm
Sewer System:

Petitioners elaborate further in their Reply Brief that, where mixing zones have not been
established (as is the case here. . .), under “long-established EPA guidance and practice,
effluent limits must be set to assure compliance with water quality standards at the point
of discharge.” [citation to brief omitted] In other words, Petitioners argue that the
Agency can easily set a numeric limit for each outfall that is equal to the numeric water
quality standard for the receiving water. Presumably, Petitioners reason that the
discharges will not cause or contribute to an in-stream excursion above an allowable
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standard if the discharges, themselves, must be below the applicable standard. Petitioners
further argue that “[t]his is not an exercise requiring any information beyond the water
quality criteria set in D.C.’s published water quality standards.” [citation to brief
omitted] These arguments, however, do not persuade us that review of the Permit
should be granted on this ground. . . . In keeping with Arizona Municipal, we find these
general arguments to be without merit. (emphasis added).'

Reliance on Existing Storm Water Monitoring Data. LCW claims that numeric
effluent limits may be derived using storm water monitoring data collected at industrial facilities
over the past ten years. However, the simplistic assertion that these data are adequate for the
purpose is technically insupportable and contradicted by the evidence. As recognized by both
EPA and State Board staff, storm water monitoring data are qualitative, not quantitative, in
nature. After commenting on the variability of storm water discharges, as quoted above, the
draft Fact Sheet for the prior draft of this Permit stated:

Therefore, storm water discharges would need to be collected and sampled until most of
the pollutants have been discharged. Multiple samples would have to be collected over
many hours. To determine the pollutant mass loading, the storm water discharge flow
would have to be measured at the time each sample is collected. Quantitative monitoring,
as described above, would normally require the installation of automatic sampling
devices and flow meters at each discharge location.

Draft Fact Sheet for draft WQO No. 03-01-DWQ, at pp. VII-VIIL. Appropriate quantitative
numeric effluent limitations cannot be derived from qualitative data. More fundamentally, this
database does not contain any receiving water monitoring data or data related to meteorological
or hydrological conditions associated with discrete storm events. Since this database is
inadequate for purposes of deriving appropriate numeric effluent limits, its availability does not
make such limits feasible.

LCW relies on the supposed “wealth” of storm water monitoring data, without making
any attempt to demonstrate that the available data suffice for this purpose. On the contrary, there
is no recognized methodology for making use of this limited and qualitative data set, as
explained in the EPA guidance documents cited above. The current state of available data and
methodology is discussed in three analyses attached to these comments: the Flow Science
report, Storm Water and Best Management Practices Analysis (see Tab 10) and technical
memoranda by Dr. Gary Lorden, Professor of Mathematics at the California Institute of
Technology, Statistical issues involved in the determination of numerical limits Jor pollutants in
storm water flows (see Tab 21) and by Dr. Susan Paulsen of Flow Science, Determination of
numeric limits for storm water flows (see Tab 22). Drs. Lorden and Paulsen also presented
testimony on this issue at the February 3, 2005 State Board workshop. As discussed in their
testimony and the attached analyses, the existing steady-state modeling methodology for

' The Appeals Board noted that the petitioners also raised a specific argument that the permit writer could have
derived numeric limits in this case using “long-established EPA guidance and practice.” - While the Appeals
Board rejected this argument on the procedural ground that petitioners failed to raise it during the public comment
period, the Board’s observations concerning the underlying permit proceedings make it quite likely that the Board
would have rejected the argument on its merits had it been necessary to do so.
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calculating numeric limits is designed for traditional point sources, such as highly predictable
process wastewater discharges, under low-flow receiving water conditions. As Drs. Lorden and
Paulsen explain, a much larger amount of quantitative data, collected over extended periods and
widely variable conditions, would be necessary to adequately represent storm water discharges.

Moreover, even if an adequately representative database existed, an appropriate
methodology for developing scientifically defensible numeric limits from that data does not now
exist. Such a methodology would have to be developed using dynamic modeling techniques that
could adequately capture and analyze the full range of statistical variation of storm water
behavior. Dynamic modeling techniques require detailed information on the variability of
effluent and receiving water concentrations and flows, over appropriate time scales. These data
have not historically been collected for storm flows, and collecting an appropriate data set would
be time-consuming and resource-intensive. Ideally, data collection requirements would be
specified by the State Board so that data could be collected in a uniform manner throughout the
state and used to establish a methodology for calculating appropriate permit limits (as well as for
specifying data collection requirements and procedures for compliance determination in the
permits themselves). In the absence of such a data set and methodology, however, there is no
basis at this time to conclude that numeric effluent limitations are feasible for storm water
discharges. See Dr. Paulsen’s and Dr. Lorden’s reports (Tabs 10, 21, 22).

In arguing that numeric limits could feasibly be included in the Industrial General Permit,
LCW relies heavily on certain data purporting to demonstrate that, for an unspecified set of
industrial facilities with individual NPDES permits incorporating storm water benchmarks,
sampling data indicate a 90% rate of compliance with benchmarks for copper and 99%
compliance rate with benchmarks for lead. See charts included in the LCW Letter as Exhibit C
and presented by LCW at the February 3, 2005 State Board workshop and prior workshops.
WSPA has been unable to determine what facilities are included in LCW’s analysis, what the
benchmark levels were, and how many sampling events are represented in these charts. As a
result, it is impossible to evaluate what this information represents.!" Moreover, the data were
presumably from grab samples which are inappropriate for evaluating actual compliance with
either benchmarks or numeric limits, since the variability of storm flow volumes and constituent
concentrations has not been adequately characterized.

During a previous public hearing on the prior draft Industrial General Permit, LCW
submitted to the State Board copies of NPDES permit files, including discharge monitoring data,
for twelve industrial facilities in the Los Angeles area. Ten of these facilities are operated by
WSPA member companies; the other two facilities are in the scrap metal industry. These
facilities were presumably singled out by LCW because their most recent NPDES permits
include numeric effluent limitations applicable to storm water discharges.'> To the extent that

"' WSPA reserves the right to provide additional rebuttal to LCW’s claims if and when the basis for these claims is
clarified.

' The presence of numeric storm water limits in the permits for these ten petroleum facilities results from a rather
convoluted permitting history. When initially issued, these permits addressed combined discharges that included
both process wastewater and storm water. As a result, these facilities were not eligible for coverage under the
previous Industrial General Permits and were required to obtain individual NPDES permits. Over the years, the
operations at these facilities changed, such that now only storm water is discharged. In reissuing the individual
permits, the regional boards did not re-evaluate whether the effluent limits were appropriate for storm water
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LCW may have relied on monitoring data from these facilities in the charts attached to the LCW
Letter, it is important to recognize that the WSPA facilities in the Los Angeles area for which
Flow Science reviewed data have significant on-site retention capacity. As a result, these
facilities do not discharge to receiving waters except during major storm events. During the
period covered by available data, the number of such discharge events was limited. Thus, the
main reason that these facilities did not discharge storm water that would exceed numeric limits
in individual NPDES permits was because they generally did not discharge any runoff during the
period covered by the data. This outcome may have been favorable for those facilities, but it
cannot be used to predict continued compliance during future storm events — and certainly cannot
be relied on to demonstrate the ability to comply with such limits for the more than 9,500
facilities covered by the Industrial General Permit. That is especially true given that the
characteristics of industrial facilities and the BMPs they employ vary greatly from site to site and
region to region. The Flow Science report also reviews metals concentration data for storm
water runoff from major land uses within Los Angeles County, and concludes that concentrations
in runoff from these land uses (including light industrial uses) nearly always are in excess of
CTR limits. Thus, we are unaware of any data indicating that storm water runoff from industrial
facilities would or could consistently meet CTR-based numeric limits applied at end-of-pipe.

In addition, WSPA reviewed the reviewed State Board’s data base of all active NPDES
permits, covering nearly 13,000 facilities, to identify facilities that have individual NPDES
permits which authorize the discharge of storm water only. There are 39 such facilities, some of
which contain numeric limits for storm water discharges. Two of the facilities are located in
region 5 (Central Valley) and the remaining 37 are located in Southern California: two in region
8 (Santa Ana), one in region 9 (San Diego) and 34 in region 4 (Los Angeles). We did not review
every permit, but a brief review of some of the permits indicates that where numeric limits are
included, they are generally for TSS, pH, oil and grease and/or phenol, rather than metals or
other CTR constituents. It would not be appropriate to use the compliance record for these
facilities as a basis for determining the feasibility of numeric limits for metals or other CTR
constituents. Further, as noted above, storm events and facility characteristics in Southern
California are not at all indicative of statewide conditions.

Technology-Based Effluent Limits. Finally, in the February 3, 2005 workshop on the
2004 Draft Permit, LCW modified its previous arguments to advocate the imposition of
technology-based numeric limits for storm water, even if water quality-based numeric limits may
be infeasible. LCW again misses the point. As the 2004 Draft Permit Fact Sheet (p. III)
indicates, the iterative BMP process provides the means of achieving both technology-based
(BAT/BCT) and water quality-based standards. The BMP approach is appropriate because, in
both cases, the derivation of appropriate numeric limits from available data and analysis
methodologies is equally infeasible. Under the Clean Water Act permitting scheme, water
quality-based effluent limitations provide a “backstop” level of regulation where technology-
based limits prove inadequate to achieve water quality standards. In the ordinary course of
regulatory development, as the first step, available technology for storm water control (in this

discharges. Rather, the old limits were simply carried forward into the new permits or were replaced by the limits
based on CTR criteria. As discussed above, this permitting approach is seriously flawed. Many of these permits
were or are under appeal. Accordingly, these examples cannot be used to justify the appropriateness of numeric
limits for all facilities covered by the Industrial General Permit.
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case, the BMPs themselves) would be surveyed across an industry category and used to develop
appropriate technology-based numeric limits, taking into account relevant factors including
technical and economic feasibility. Only after implementing and assessing the effectiveness of
such technology-based limits would it be necessary, if water quality standards could not be
achieved, to proceed to develop water quality-based limits.'?

In sum, LCW’s assertions regarding what can be done with the data assembled from
storm water monitoring to date are technically naive and unsupportable. WSPA remains willing
to work with the State Board and other stakeholders in an attempt to develop a data base and
methodology for feasibly establishing valid, scientifically appropriate numeric limits for storm
water, whether technology-based or water quality-based. However, notwithstanding LCW’s
claims, we are not there yet.

6. WSPA Requests Clarifying Changes to Certain Provisions of the 2004 Draft Permit

As Necessary for its Effective Implementation

While generally supportive of the 2004 Draft Permit and its BMP approach, as indicated in
our main comments above, WSPA is concerned that the language of certain provisions needs
clarification if the permit is to be effectively implemented. We respectfully request that the State
Board consider the following technical concerns, comments and recommendations (suggested
deletions are struck through; suggested additions are underlined and in bold).

Item 1: Page 4, Section II.2 -- Receiving Water Limitations: Definition of “Cause or
Contribute.”

The 2004 Draft Permit states:

Storm water discharges and authorized non-storm water discharges shall not contain
pollutants that cause or contribute to an exceedance of any applicable water quality
objectives or water quality standards (collectively, WQS) contained in a Statewide Water
Quality Control Plan, the California Toxics Rule, the National Toxics Rule, or the
applicable RWQCB’s Water Quality Control Plans (Basin Plan).

The determination of whether a storm water discharge from a given facility is “causing or
contributing” to an exceedance of water quality standards is an extremely complex process
requiring significant data and consideration of numerous factors. Consistent with the Supreme
Court’s reasoning in Arkansas v. Oklahoma, 503 U.S. at 111, WSPA believes that a state water
quality standard would “only be violated if the discharge effected an ‘actually detectable or
measurable’ change in water quality.” We are concerned, in the absence of a clear and
scientifically valid procedure to determine exceedances, that the proposed permit language could
be read to imply that the presence of even a single molecule of a pollutant constitutes a permit
violation. WSPA recommends that the following language be inserted into this provision to

' WSPA concurs with the comments on this point being submitted by the California Stormwater Quality
Association (“CASQA”™).
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ensure that the State Board does not inadvertently establish a threshold that will be impossible to
meet given ambient background conditions.

Storm water discharges and authorized non-storm water discharges shall not contain
pollutants in concentrations or amounts that cause or contribute to an exceedance of any
applicable water quality objectives or water quality standards (collectively, WwQS)
contained in a Statewide Water Quality Control Plan, the California Toxics Rule, the
National Toxics Rule, or the applicable RWQCB’s Water Quality Control Plans (Basin
Plan).

Item 2: Page 3 Section I.2, Discharge Prohibitions: Same suggested addition as in Item 1.

Item 3: Page 3 Section II.1 Receiving Water Limitations: Same suggested addition as in Item
1.

Item 4: Page 4 Section IV.2.d, Non-Storm Water Dischargers: Same suggested addition as in
Item 1.

Item §: Page S, Section V.6.¢.iii and iv — Sources of pollutants at the facility:

The permit Fact Sheet (p. VIII) states that a discharger can certify that no new BMPs are
necessary if there are pollutants that do not appear to be caused by facility operations. This is
especially important in the case of storm water, since background concentrations of pollutants
may originate from regional sources rather than the facility. The text of Section V.6.c.iii and iv
of the General Permit is not consistent with the Fact Sheet, as it requires certification that “There
are no sources of pollutants at the facility” and that the exceedance “will not occur again under
similar circumstances.” WSPA recommends that Section V.6.c.iii and iv be amended as follows
so that it reflects the concept in the Fact Sheet:

Section V.6.c.1ii.

ilitt: The pollutants are not caused by

the facility’s operations.

Section V.6.c.iv.

If a certification states that no additional BMPs or SWPPP implementation measures are
required to reduce or prevent pollutants in storm water discharges to meet Receiving
Water Limitations II1.2, the certification must show why the exceedance occurred and
why it will not occur again under similar circumstances or that it is not caused by the
facility’s operations.

Item 6: Page 6, Section V.6.¢ - g -- Iterative BMP Report and Implementation.

WSPA recommends that these sections be entitled “Iterative BMP Report and
Implementation for Exceedance of Receiving Water Limitations.” Although the Fact Sheet
makes reference to an “iterative process” to address concerns with receiving water limitations,
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the permit itself does not specifically state that the provisions of Section V constitute the
“iterative process” envisioned by the State Board. This change would clarify the fact that this
section does indeed embody the iterative process.

In addition, these sections requires submittal of an iterative BMP report within 30 days
after determination that discharges are in violation of receiving water limitations, limits the
schedule for implementation to a maximum of 90 days from the date of determination of

exceedance, and requires approval of the report by the Regional Board. These unreasonably
short deadlines raise three problems:

a. it may be impossible within 30 days to determine the necessary corrective actions to
take. For instance, if source tests must be conducted or if information must be
gathered to design necessary facilities, the discharger may have to wait for the next
storm to gather samples.

b. it may be impossible to implement some BMPs within 90 days. For example, a
structural BMP may require permitting that may take more than 90 days.

c. although the discharger is held to a 90-day approval and implementation schedule, the
Regional Board is not given a specified deadline for approval of the report. If

approval is not prompt, the discharger will be left with insufficient time to implement
the revised BMPs.

Accordingly, WSPA recommends that Section 7.¢ be amended as follows:

Prepare and submit a report, within 30 days to the RWQCB that describes the facility
evaluation and the BMPs and corrective actions that are currently being implemented to
assure compliance with Receiving Water Limitations IL.s, and additional BMPs,
evaluations, or corrective actions not yet implemented as of the completion of the report.

nang
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shall also specify an implementation schedule, including milestones for BMPs and

corrective actions.

Item 7: Page 6, Section V.6.h. -- Enforcement during iterative BMP implementation.

This section authorizes the Regional Board to take enforcement action while the
discharger prepares and implements iterative BMPs. Enforcement may be appropriate in the
event of a violation unrelated to the exceedance that caused the initiation of the BMP process.
However, WSPA recommends that the language be amended to provide that, once the BMP
process is triggered and while the discharger is preparing and implementing an iterative BMP
report, the Regional Board would defer any enforcement action with respect to the sampling
event that triggered the process, pending evaluation of the outcome of the discharger’s BMP
efforts. No enforcement action should be pursued while the BMP process is pending. However,
if violations of other provisions occur, enforcement action for those violations would be
appropriate.

While the discharger is preparing and implementing the above report, the
discharger shall be deemed in compliance with this General Permit with respect to
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the sampling event which caused the initiation of the BMP process. Nothing in this
section shall prevent the appropriate RWQCB from enforcing any other provisions of
this General Permit while dischargers prepare and implement the above report.

Item 8: Page 6, Section V.7.6.c.iii and v — Sources of pollutants at the facility.

As noted above, the permit Fact Sheet (p. VIII) states that a discharger can certify that no
new BMPs are necessary if there are pollutants that do not appear to be caused by facility
operations. The text of Section V.7.c.iii and v of the permit is not consistent with the Fact Sheet,
as it requires certification that “There are no sources of pollutants at the facility” and that the
exceedance “will not occur again under similar circumstances.” WSPA recommends that
Section V.7.c.iii and v be amended as follows so that jt reflects the concept in the Fact Sheet:

Section V.7.c.iii.

Hity- The pollutants are not caused by
the facility’s operations.

Section V.7.c.v.

If a certification states that no additional BMPs or SWPPP implementation measures are
required to reduce or prevent pollutants in storm water discharges in compliance with
BAT/BCT, the certification must show why the exceedance occurred and why it will not
occur again under similar circumstances_or that it is not caused by the facility’s
operations.

Item 9: Page 7, Section V.7: Significance of benchmark values.

WSPA requests that the State Board revise the language of this section to clarify the
circumstances under which the iterative BMP process is triggered under Section V.7. As EPA
acknowledged when it first created the benchmark approach, the trigger for iterative BMPs must
be flexible, in recognition of the nature of storm water discharges. In particular, as currently
worded, this section requires dischargers to implement iterative BMPs “[w]hen analytical results
exceed the USEPA benchmark values” — implying that the analytical results of a single grab
sample are sufficient to trigger the process. However, WSPA is concerned that a single grab
sample does not provide an accurate indication of whether benchmark levels are actually being
exceeded. Due to the high variability of storm water flows, a single sample cannot be considered
representative and there is a considerable risk of false-positive results. See, e.g., the attached
reports by Dr. Susan Paulsen of Flow Science and memo on statistical issues from Dr. Gary
Lorden. A grab sample may be collected at any point during a storm event or period of
discharge. Because of the high variability in concentrations between and within storm events, a
single grab sample cannot not provide a more reliable estimate of pollution concentration and
loading to the receiving water.

WSPA believes that the approach taken by EPA in its Multi-Sector General Permit offers
a better means of utilizing the benchmarks. Rather than relying on a single data point from a
single grab sample, EPA acknowledged that:
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Vagaries of storm discharges and statistical concerns will necessitate operators and EPA
exercising best professional judgment in interpreting the results of any monitoring.
When viewed as an indicator, analytic levels considerably above benchmark values can
serve as a flag to the operator that his SWPPP needs to be reevaluted and that pollutant
loads may need to be reduced. Conversely, analytic levels below or near benchmarks
can confirm to the operator that his SWPPP is doing its intended job.

65 Fed. Reg.64746, 64796 (October 30, 2000) (emphasis added); see also id. at 64797.
Moreover, the Multi-Sector General Permit includes a waiver of ongoing benchmark monitoring
for facilities that:

collected samples for all four quarters of the 2001-2002 monitoring year and the average
concentration was below the benchmark value.

Id. at 64817 (emphasis added). Thus, EPA correctly does not regard a single grab sample
exceedance of benchmark levels as determinative. WSPA urges the State Board to consider
EPA’s approach and to add clarifying language to the 2004 Draft Permit concerning the role of
benchmarks in the iterative BMP process. We would be pleased to work with the State Board
staff and other stakeholders to develop a reasonable and appropriate trigger for the iterative BMP
process, a critical decision point for the implementation of the Industrial General Permit. We
recommend that Page 6, Section 7 should be amended to expressly include all of the factors that
may be included in the decision to initiate the BMP process, beyond analytical results.

Accordingly, we suggest that a portion of the first sentence of Section V.7 be deleted:

When [WGMMMMM%ML

dischargers shall implement corrective actions that include:

and that the deleted language should be replaced with an explicit, reasonable and appropriate
threshold for triggering the iterative BMP process, reflecting the benchmark values but not
potentially triggered by a benchmark exceedance in a single grab sample.

In addition, to be consistent with statements in the Fact Sheet (pp. VII and XIV) that
exceedance of a benchmark is not a violation of the permit, WSPA requests that the language of
Section V.7 be amended to clarify that intent within the permit itself. Accordingly, WSPA
recommends the following addition to the end of Section V.7:

i. Exceedance of a benchmark value, by itself, shall not be deemed a violation

of this General Permit.

Item 10: Page 7, Section V.7.e - g — Iterative BMP report and implementation after analytical

results exceed benchmarks.

Same comments as above for Item 6. For the reasons discussed above, WSPA suggests
that this section be entitled “Tterative BMP Report and Implementation after Analytical Results
Exceed Benchmarks” and recommends the following revisions:
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Prepare and submit a report, within 30 days to the RWQCB that describes the facility
evaluation and the BMPs and corrective actions that are currently being implemented and
additional BMPs,_evaluations, or corrective actions not yet implemented as of the
completion of the report. Fhe-implementation-schedule-shall not-c e

rang

The report shall also specify an implementation schedule, ncluding milestones for
tracking BMP success in meeting benchmarks.

Item 11: Page 7, Section V.7.h. -- Enforcement during iterative BMP implementation

This section authorizes the Regional Board to enforce provisions of this General Permit
while the discharger prepares and implements iterative BMPs. Since the benchmarks are not, in
fact, numeric effluent limitations, it is even less appropriate for a Regional Board to consider
enforcement action as a response to such an exceedance. Accordingly, WSPA recommends that
this language be amended to provide that, once the BMP process is triggered and while the
discharger is preparing and implementing an iterative BMP report, the Regional Board would
defer any enforcement action pending evaluation of the outcome of the discharger’s BMP efforts.
However, if violations of other permit provisions occur, enforcement action for those violations
would be appropriate.

While the discharger is preparing and implementing the above report, the

discharger shall be deemed in compliance with this General Permit with respect to
the sampling event which caused the initiation of the BMP process. Nothing in this
section shall prevent the appropriate RWQCB from enforcing any other provisions of
this General Permit while dischargers prepare and implement the above report.

Item 12: Page 12, Section VII 8.a — Minimum BMPs

This section requires that facilities implement the listed minimum BMPs, allowing
flexibility only if the discharger justifies that any of them are “clearly inapplicable to the
facility.”  Dischargers may use alternative BMPs only if the discharger can provide a
justification explaining why the minimum BMPs cannot be implemented and that alternative
BMPs are at least as effective. WSPA believes that the requirements of this section are too
restrictive and do not reflect the broad range of facilities and the multitude of situations found at
the different facilities and sites covered by this permit. We believe that showing that alternatives
are “at least as effective” will be a very high burden to meet in practice, resulting in imposition
of the minimum BMPs by default. Moreover, section 13360 of the Water Code prohibits the
incorporation of mandatory methods of compliance in a permit, providing that:

No waste discharge requirement or other order of a regional board or the state board or
decree of a court issued under this division shall specify the design, location, type of
construction, or particular manner in which compliance may be had with that
requirement, order, or decree. . . .”

WSPA believes that greater flexibility is needed in the implementation of the minimum
BMPs which will not be appropriate for all facilities in all cases. It is appropriate for the General
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Permit require that the BMPs on a candidate BMP list should be considered and evaluated.
However, they should not be mandated unless and until they are determined to be appropriate for
the particular facility. Accordingly, WSPA recommends the following revision to Section VII.8:

Dischargers shall evaluateimplement the following minimum BMPs described below
throughout their facilities if unless—elearly—inapplicable to the facility. If any of the
minimum BMPs are not applicable to the facility, dischargers shall include a written
explanation of inapplicability in their SWPPP.

inapplieability—Dischargers may use alternative BMPs instead of the minimum BMPs
only if the dischargers provide specific justification in their SWPPP explaining why the

minimum BMPs are not appropriate eannot—be—implemented and what alternative

BMPS shall be implemented that will reduce or prevent pollutants in storm water

discharges—at-least-to-the-same-degree. Dischargers-have-the-burden—to—show-that-its
| o BMP I e ; B BMPs.

Item 13: Page 12, Section VII.8.a Minimum BMPs i.(2) Implement BMPs to reduce or prevent
material tracking

At many WSPA member facilities, there is truck traffic that is not associated with bulk
storage of materials. Material tracking would not result at these facilities and imposing
minimum BMPs would be unreasonable. The minimum BMPs should be appropriate for the
type of industrial activity at the facility.

WSPA recommends that this minimum BMP be amended to read:

(2) Implement BMPs to reduce or prevent material tracking from bulk storage areas
and activities, to the extent practicable.

Item 14: Page 15, Section VII. 8.b. -- Additional Facility Specific BMPs

This section requires facilities to identify and implement additional facility specific
BMPS to achieve compliance with water quality standards. At many facilities structural BMPs
are not appropriate and at some they are not possible. However, at other facilities it may be
appropriate to incorporate structural BMPs that will handle a specified volume of storm water.
In order to design such structural BMPs, it is necessary to define design criteria such that facility
specific structural BMPs can be incorporated into the facility SWPPP.

WSPA recommends that the General Permit specify design criteria for facilities at which
it is appropriate and cost-effective to implement structural BMPs. The permit should also clearly
state that storm water volumes in excess of the design criteria would be authorized to by-pass the
structural BMP under this permit. WSPA is prepared to participate with the State Board and
other stakeholders to develop appropriate design criteria.

Item 15: Regional Board discretion

There are several statements in the Fact Sheet that provide for the Regional Board’s
discretion, but provide no guidance as to the basis for the Regional Board to exercise that
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discretion. For instance,

- Fact Sheet, p. V, 2nd paragraph, “(3) Facilities whose operators seek coverage under
this General Permit with the permission of the RWQCBs.”

- Fact Sheet, p. VI, Types of Discharges not covered “3.Discharges may be determined
by the RWQCBs to be ineligible for coverage under this permit. . .”

- Fact Sheet, p. VIII, 5th paragraph: “Even if a discharger follows this procedure, the
RWQCB may determine that the steps are not adequate and it may require

implementation of more measures or may take enforcement against the discharger.”

WSPA recommends that the General Permit provide guidance for the basis or findings on
which RWQCB may make these discretionary determinations.

Item 16: Page 18, Section VII.3.e — Storm Event Monitoring and Reporting

This section requires the facility to document storms which did not meet the discharge
criteria. It provides that "Prior to completing each monthly visual observation required in
Subsection 4.a, dischargers shall record any storm events that occurred during operating hours
that did not produce a discharge." WSPA believes that the intent of this General Permit is to
regulate storm water discharges associated with industrial activity from a qualifying storm event.
Documenting monthly visual observations from any storm event that did not produce a discharge
is unnecessary and overly burdensome. In areas such as Southern California, there may not be a
qualifying storm event for several months. Occasionally, a storm event might materialize as
drizzle but would not constitute a qualifying storm event, nor would it result in a discharge.
WSPA believes that in addition to the existing observation and sampling criteria, this provision
would create an additional recordkeeping burden without benefit to water quality

WSPA recommends that Section VII.3.e be deleted from the draft permit.

Item 17: Page 19, SectionVIIL.4.fii - Sampling after exceedance of benchmarks

This section requires dischargers to continue sample collection and analysis until two
consecutive samples result in no further exceedances of the benchmarks. This requirement does
not provide an exemption from sampling in the event the facility certifies that pollutants are not
caused by facility operations (per the intent stated in the Fact Sheet, p. VIII, that no new BMPs
are necessary if there are pollutants that do not appear to be caused by facility operations).

WSPA recommends that Section VIIIL4.f.ii be amended to read as follows:

“.. . Dischargers shall continue sample collection and analysis until two consecutive
samples from qualifying storm events result in no further exceedances of the USEPA

benchmarks. Facilities that have submitted certifications pursuant to section V.7.c.iii
are exempt from this sampling requirement.”

Further, WSPA recommends that a sampling protocol and results analysis protocol be
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added to Section VIIIL.4.

Item 18: Page 20, Section VIIL6.a-b — One-time pollution sampling

This section requires one-time pollution sampling for additional parameters (i.e., metals,
COD, etc) listed in Table VIIL2 (pg 25). The Fact Sheet, page IV, states that the State Board
intends to use this data to develop numeric effluent limits. WSPA does not believe a one-time
grab sample would provide statistically valid results that can be used to develop numeric effluent
limits, given the high degree of variability of storm water discharges as recognized by both the
State Board and EPA (see discussion in the main part of these comments).

WSPA recommends this section VIIL6 be deleted and that a discussion be initiated with
appropriate stakeholders to develop a proposal and mechanism for a more appropriate statewide
monitoring study of industrial storm water discharges that could yield statistically valid results.

Item 19: Page 20, Section VIIL.7.d — Sample Storm Water Locations

This section requires dischargers to collect samples from all drainage areas. At some
facilities drains may be sealed or locked to prevent a discharge. Sampling these areas that have

no potential to impact water quality would require unnecessary additional cost and resources to
no water quality benefit.

WSPA recommends that the provision be amended to read as follows:
"Dischargers shall collect samples from all active drainage or discharge areas... "
Alternatively, the language in the existing General Permit could be retained as follows:

Where Facility Operators determine that the industrial activities and BMPs within

two or more drainage areas are substantially identical may a) collect samples from a
reduced number of substantially identical drainage areas, or b) collect samples from
each substantially identical drainage area and analyze a combined sample from
each substantially identical drainage area. Facility operators must document such

determination in the annual report.

* * * *

Thank you for considering WSPA’s comments on the 2004 Draft Permit. Should you
have any questions or need additional information, please contact me at (916) 498-7753.

Sincerely yours,
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€ncs.

cc: Mr. Arthur Baggett, SWRCB, Chairman
Mr. Gary Carlton, SWRCB, Boardmember
Mr. Richard Katz, SWRCB, Boardmember
Mr. Pete Silva, SWRCB, Boardmember
Ms. Nancy Sutley, SWRCB, Boardmember
Ms. Celeste Cantu, SWRCB, Executive Director
Mr. Tom Howard, SWRCB
Mr. Bruce Fujimoto, SWRCB
Ms. Betsy Jennings, SWRCB
Ms. Catherine H. Reheis-Boyd, WSPA
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United States Court of Appeals,
District of Columbia Circuit.

NATURAL RESOURCES DEFENSE COUNCIL,
INC.[EN*]
EN* For convenience the court will refer to this
case hereafter as NRDC v. Costle (Runoff Point
Sources).

v.
Douglas M. COSTLE, Administrator, Environmental
Protection Agency, et
al., National Forest Products Association, Appellant.
NATURAL RESOURCES DEFENSE COUNCIL, INC.,
etc.
V.
Douglas M. COSTLE, Administrator, Environmental
Protection Agency, et
al., National Milk Producers Federation, Appellant.
NATURAL RESOURCES DEFENSE COUNCIL, INC.,
etc.
V.
Douglas M. COSTLE, Administrator, and Environmental
Protection Agency, et
al., Appellants.
NATURAL RESOURCES DEFENSE COUNCIL, INC.
v.
Douglas M. COSTLE, Administrator, Environmental
Protection Agency,
Colorado River Water Conservation District, Appellant.

Nos. 75-2056, 75-2066, 75-2067 and 75-2235.

Argued Dec. 3, 1976.
Decided Nov. 16, 1977.

The National Resources Defense Council, Inc. challenged
authority of the Environmental Protection Agency
Administrator to exempt categories of point sources from
permit requirements of the Federal Water Pollution Control
Act Amendments of 1972. The United States District Court
for the District of Columbia, Thomas A. Flannery, J., 396
F.Supp. 1393, granted summary judgment to the NRDC and
the Administrator and others appealed. The Court of

Appeals, Leventhal, Circuit Judge, held that: (1) legislative
history shows that National Pollution Discharge Elimination
System permit is the only means by which discharger may
escape total prohibition of discharges from point sources
found in FWPCA; (2) national effluent limitations need not
be uniform as precondition for NPDES program to include
pollution from agricultural, silvicultural, and storm runoff
point sources, and while technological or administrative
infeasibility of such limitations may warrant adjustments in
permit program it does not authorize Administrator to
exclude relevant point sources; (3) where numeric effluent
limitations are infeasible, permit conditions may proscribe
industry practices that aggravate problems of point source
pollution as well as require monitoring and reporting of
effluent level; and (4) a number of administrative devices,
including general or area permits are available to aid EPA in
practical administration of NPDES program, and FWPCA,
however tight in some respects, leaves some leeway to EPA
in interpretation of that statute and affords agency some
means to consider matters of feasibility.

Affirmed in accordance with opinion.

_ MacKinnon, Circuit Judge, filed a concurring opinion.

West Headnotes

[1]1 Environmental Law £5%196
149Ek 196 Most Cited Cases
(Formerly 270k35, 199k25.7(16) Health and Environment)
Legislative history clearly shows that Congress intended
that the national pollution discharge elimination system
permit be the only means by which a discharger of pollutant
may escape total prohibition of discharges from point
sources found in Federal Water Pollution Control Act
Amendments. Federal Water Pollution Control Act, §§ 301,
301(a), 402 as amended 33 US.C.A, §§ 1311. 1311(a),
1342,
[2] Environmental Law £=7196
149Ek196 Most Cited Cases

(Formerly 199k25.7(13.1),
Environment, 270k35)
Use of word "may" in that section of Federal Water
Pollution Control Act Amendment providing that the
administrator may issue permit for discharge of any
pollutant means only that the administrator has the

199k25.7(13) Health and
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discretion either to issue permit or to leave pollutant
discharger subject to total proscription of statute making
discharge of any pollutant by any person unlawful except as
provided in Act. Federal Water Pollution Control Act, §§
301(a), 302, 304 as amended 33 U.S.CA. §§ 131](a), 1342.
1344,

[31 Environmental Law £==175
149EKk175 Most Cited Cases
(Formerly  199k25.7(6.1),

Environment)
[31 Environmental Law &=%19¢
149Ek 196 Most Cited Cases

(Formerly 270k35)
Existence of uniform national effluent limitations is not a
necessary precondition for incorporating into the national
pollutant discharge elimination system program pollution
from agricultural, silvicultural, and storm water runoff point
sources; technological or administrative infeasibility of such
limitations may result in adjustments in permit programs but
does not authorize administrator to exclude relevant point
sources from program. Federal Water Pollution Control Act,
§§ 301, 402, 404, 1362(12, 14), as amended 33 U.S.C.A. §§
1311, 1342, 1344, 502(12, 14).
[4] Environmental Law €197

149Ek 197 Most Cited Cases

(Formerly 270k35, 199k25.7(10.1), 199k25.7(10) Health
and Environment)
Where numeric effluent limitations are infeasible, point of
discharge permits may proscribe industry practices which
aggravate problems of point source pollution as well as
require monitoring and reporting of effluent levels contrary
to claim that any limitations must be issued in terms of a
numerical effluent standard. Federal Water Pollution
Control Act, §§ 302(a), 402, 402(a) as amended 33

U.S.C.A. §8§ 1312(a), 1342, 1342(a).
[51 Environmental Law £52196

149Ek196 Most Cited Cases

(Formerly 270k35, 199k25.7(13.1), 199k25.7(13) Health
and Environment)

Federal Water Pollution Control Act Amendments merely
require that point of discharge permits be in compliance
with limitations section of Act and as a result the use of area
or general permits is allowed. Federal Water Pollution

199k25.7(6) Health and

Control Act, § 402 as amended 33 US.C.A. § 1342.
[6]1 Environmental Law £==641
149Ek641 Most Cited Cases

(Formerly 199k25.15(3.2), 199k25.15(1) Health and
Environment, 270k35)
Power to define point and nonpoint sources of pollution is
vested in Environmental Protection Agency under the
Federal Water Pollution Control Act Amendments, and
exercise of that power should be reviewed by court only
after opportunity for full agency review and examination.
Federal Water Pollution Control Act, § 402 as amended 33
US.CA. §1342.
[7]1 Environmental Law £5%216
149Ek216 Most Cited Cas
(Formerly 270k35, 199k25.7(11) Health and Environment)
Federal Water Pollution Control Act Amendments, however
tight in some respects, leave some leeway to Environmental
Protection Agency in interpretation and affords agency
some means to consider matter of feasibility, Federal Water
Pollution Control Act, §§ 1-26, 101-517 as amended 33
US.CA. §8 1151-1175, 1251-1376.
[8] Administrative Law and Procedure £5%305
15Ak305 Most Cited Cases
It is not what court thinks that is generally appropriate to
regulatory process, but what Congress intended.

*1370 **148 Syllabus by the Court

The National Resources Defense Council, Inc. (NRDC)
challenged the authority of the EPA Administrator to
exempt categories of point sources from the permit
requirements of s 402 of the Federal Water Pollution
Control Act Amendments of 1972, 33 U.S.C, s 1342 (Supp.
Y 1975). On appeal from a grant of summary judgment to
NRDC, held:

1. The legislative history makes clear that Congress
intended the National Pollution Discharge Elimination
System (NPDES) permit to be the only means by which a
discharger may escape the total prohibition of discharges
from point sources found in FWPCA s 301(a), 33 USC. s
1311(a) (Supp. V 1975).

2. It is not necessary that national effluent limitations be
uniform as a precondition for the NPDES program to
include pollution from agricultural, silvicultural, and storm
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water runoff point sources. The technological or
administrative infeasibility *1371 *#*149 of such limitations
may warrant adjustments in the permit program, but it does
not authorize the Administrator to exclude the relevant point
source from the NPDES program.

3. Where numeric effluent limitations are infeasible, permit
conditions may proscribe industry practices that aggravate
the problems of point source pollution as well as require
monitoring and reporting of effluent levels.

4. A number of administrative devices, including general or
area permits, are available to aid EPA in the practical
administration of the NPDES program. The FWPCA,
however tight in some respects, leaves some leeway to EPA
in the interpretation of that statute and, in that regard,
affords the agency some means to consider matters of
feasibility.

Appeals from the United States District Court for the
District of Columbia (D.C. Civil 1629-73).

Irvin B. Nathan, Washington, D. C., with whom Burton J.
Mallinger, Washington, D. C., was on the brief, for
appellant in No. 75-2056.

Charles W. Bills, Washington, D. C., with whom James R.
Murphy, Washington, D. C., was on the brief for appellant
in No. 75-2066.

G. William Frick, Atty., Dept. of Justice, Kansas City, Mo.,
of the bar of the Supreme Court of Missouri, pro hac vice by
special leave of court for appellants in No. 75-2067. Peter
R. Taft, Asst. Atty. Gen., Robert V. Zener, Gen. Counsel,
Environmental Protection Agency, Edmund B. Clark, Lloyd
S. Guerci, Larry A. Boggs, Attys., Dept. of Justice and
Pamela P. Quinn, Atty., Environmental Protection Agency,
Washington, D. C., were on the brief for appellants in No.
75-2067.

Christopher D. Williams, Washington D. C., with whom
Kenneth Balcomb and Robert L. McCarty, Washington, D.
C., were on the brief for appellant in No. 75-2235.

J. G. Speth, Washington, D. C., for appellee.

Theodore O. Torve, Asst. Atty. Gen., State of Washington,
Olympia, Wash., filed a brief on behalf of the State of
Washington as amicus curiae urging reversal in No.
75-2056. '

Richard E. Schwartz, Jefferson City, Mo., filed a brief on
behalf of Iron and Steel Institute, as amicus curiae urging
reversal in No. 75-2067.

John L. Hill, Atty. Gen., State of Texas, and David M.
Kendall, Jr., First Asst. Atty. Gen., State of Texas, Austin,
Tex., filed a brief on behalf of State of Texas as amicus
curiae urging reversal in No. 75-2067. .

Before BAZELON, Chief Judge, and LEVENTHAL and
MacKINNON, Circuit Judges.

Opinion for the Court filed by LEVENTHAL, Circuit
Judge.

Concurring Opinion filed by MacKINNON, Circuit Judge.
LEVENTHAL, Circuit Judge:

In 1972 Congress passed the Federal Water Pollution
Control Act Amendments (hereafter referred to as the
"FWPCA" or the "Act" [EN11 ). It was a dramatic response
to accelerating environmental degradation of rivers, lakes
and streams in this country. The Act's stated goal is to
eliminate the discharge of pollutants into the Nation's waters
by 1985. This goal is to be achieved through the
enforcement of the strict timetables and technology-based
effluent limitations established by the Act.

ENI1. 33 US.C. ss 1251-1376 (Supp. V_1975).
Although characterized in the official title as
"amendments”, the 1972 FWPCA actually
substitutes its provisions for those of the pre-1972
Federal Water Pollution Control Act as amended,
id. ss 1151-1175 (1970).

The FWPCA sets up a permit program, the National
Pollutant Discharge Elimination System (NPDES), as the
primary means of enforcing the Act's effluent
limitations JEN2] At issue in this case is the authority *1372
**150 of the Administrator of the Environmental Protection
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Agency to make exemptions from this permit component of
the FWPCA.

EN2. This case deals with s 402 of the FWPCA, 33
U.S.C. s 1342 (Supp. V_1975), which sets out the
permitting authority of the EPA Administrator as
well as that of the states under EPA-approved state
permit programs. The Secretary of the Army also
has a permitting authority in certain circumstances.
Under's 404 of the FWPCA, 33 U.S.C. s 1344
(Supp. V_1975), he may issue permits for the
discharge of dredged or fill material into navigable
waters.

Section 402 of the FWPCA, 33 U.S.C. s 1342 (Supp. V
1975), provides that under certain circumstances the EPA
Administrator "may . . . issue a permit for the discharge of
any pollutant” notwithstanding the general proscription of
pollutant discharges found in s 301 of the Act. 33 U.S.C. s
1311 (Supp. V 1975). The discharge of a pollutant is
defined in the FWPCA as "any addition of any pollutant to
navigable waters from any point source” or "any addition of
any pollutant to the waters of the contiguous zone or the
ocean from any point source other than a vessel or floating
craft.” 33 U.S.C. s 1362(12) (Supp. V 1975). In 1973 the
EPA Administrator issued regulations that exempted certain
categories of "point sources” of pollution from the permit
requirements of s 402.[FN3] The Administrator's purported
authority to make such exemptions turns on the proper
interpretation of s 402,

EN3. 40 C.FR. s 125.4 (1975). See 38 Fed.Reg.
18000-04 (1973).

A "point source" is defined in s 502(14) as "any discernible,
confined and discrete conveyance, including but not limited
to any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which
pollutants are or may be discharged."” [FN4]

FN4, 33 U.S.C. s 1362(14) (Supp. V_1975).

The 1973 regulations exempted discharges from a number
of classes of point sources from the permit requirements of s

402, including all silvicultural point sources; all confined
animal feeding operations below a certain size; all irrigation
return flows from areas of less than 3,000 contiguous acres
or 3,000 noncontiguous acres that use the same drainage
system; all nonfeedlot, nonirrigation agricultural point
sources; and separate storm sewers containing only storm
runoff uncontaminated by any industrial or commercial
activity. [FNS] The EPA's #1373 **151 rationale for these
exemptions is that in order to conserve the Agency's
enforcement resources for more significant point sources of
pollution, it is necessary to exclude these smaller sources of
pollutant discharges from the permit program.

ENS. 40 C.FR. s 1254 (1975):

The following do not require an NPDES permit:

(f) Uncontrolled discharges composed entirely of
storm runoff when these discharges are
uncontaminated by any industrial or commercial
activity, unless the particular storm runoff
discharge has been identified by the Regional
Administrator, the State water pollution control
agency Or an interstate agency as a significant
contributor of pollution. (It is anticipated that
significant contributors of pollution will be
identified in connection with the development of
plans pursuant to section 303(e) of the Act. This
exclusion applies only to separate storm sewers.
Discharges from combined sewers and bypass
sewers are not excluded.)

(j) Discharges of pollutants from agricultural and
silvicultural activities, including irrigation return
flow and runoff from orchards, cultivated crops,
pastures, rangelands, and forest lands, except that
this exclusion shall not apply to the following;:

(1) Discharges from animal confinement facilities,
if such facility or facilities contain, or at any time
during the previous 12 months contained, for a
total of 30 days or more, any of the following types
of animals at or in excess of the number listed for
each type of animal:

(i) 1,000 slaughter and feeder cattle;

(ii) 700 mature dairy cattle (whether milkers or dry
COws);

(iii) 2,500 swine weighing over 55 pounds;
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(iv) 10,000 sheep;

(v) 55,000 turkeys;

(vi) If the animal confinement facility has
continuous overflow watering, 100,000 laying hens
and broilers;

(vii) If the animal confinement facility has liquid
manure handling systems, 30,000 laying hens and
broilers;

(viii) 5,000 ducks;

(2) Discharges from animal confinement facilities,
if such facility or facilities contain, or any time
during the previous 12 months contained for a total
of 30 days or more, a combination of animals such
that the sum of the following numbers is 1,000 or
greater: the number of slaughter and feeder cattle
multiplied by 1.0, plus the number of mature dairy
cattle multiplied by 1.4, plus the number of swine
weighing over 55 pounds multiplied by 0.4, plus
the number of sheep multiplied by 0.1;

(3) Discharges from aquatic animal production
facilities;

(4) Discharges of irrigation return flow (such as
tailwater, tile drainage, surfaced ground water flow
or bypass water), operated by public or private
organizations or individuals, if: (1) There is a point
source of discharge (e. g., a pipe, ditch, or other
defined or discrete conveyance, whether natural or
artificial) and; (2) the return flow is from land areas
of more than 3,000 contiguous acres, or 3,000
non-contiguous acres which use the same drainage
system; and

(5) Discharges from any agricultural or
silvicultural activity which have been identified by
the Regional Administrator or the Director of the
State water pollution control agency or interstate
agency as a significant contributor of pollution.

The National Resources Defense Council, Inc. (NRDC)
sought a declaratory judgment that the regulations are
unlawful under the FWPCA. Specifically, NRDC contended
that the Administrator does not have authority to exempt
any class of point source from the permit requirements of s
402. It argued that Congress in enacting ss 301, 402 of the
FWPCA intended to prohibit the discharge of pollutants

from all point sources unless a permit had been issued to the
discharger under s 402 or unless the point source was
explicitly exempted from the permit requirements by statute.
The District Court granted NRDC's motion for summary
Jjudgment. It held that the FWPCA does not authorize the
Administrator to exclude any class of point sources from the
permit program. NRDC v. Train. 396 F.Supp. 1393
(D.D.C.1975). The EPA has appealed to this court. It is
joined on appeal by a number of defendant-intervenors,
National Forest Products Association (NFPA), National
Milk Producers Federation (NMPF), and the Colorado River
Conservation District.[FN6]

ENG6. Briefs as amicus curiae were filed by the
American Iron and Steel Institute, the State of
Texas, and the State of Washington, Department of
Natural Resources.

This case thus presents principally a question of statutory
interpretation. EPA also argues that even if Congress
intended to include the pertinent categories in the permit
program, the regulations exempting them should be upheld
on a doctrine of administrative infeasibility, i. e., the
regulations should be upheld as a deviation from the literal
terms of the FWPCA that is necessary to permit the Agency
to realize the principal objectives of the Act.

L LEGISLATIVE HISTORY

The principal purpose of the FWPCA is "to restore and
maintain the chemical, physical, and biological integrity of
the Nation's waters.” [FN7] The Act's ultimate objective, to
eliminate the discharge of pollutants into navigable waters
by 1985, is to be achieved by means of two intermediate
steps. As of July 1, 1977, all point sources other than
publicly owned treatment works were to have achieved
effluent limitations that require application of the "best
practicable control technology." [FN8] These same point
sources must reduce their effluent discharges by July 1,
1983, t0 meet limitations determined by application of the
"best available technology economically achievable" for
each category of point source. JEN9]

FN7.33U.S.C. s 1251(a) (Supp. V_1975).

FN8. 33 U.S.C. s 131 1(b)(1)A) (Supp. V_1975).
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ENG. Id. s 1311(h)}2)A).

The technique for enforcing these effluent limitations is

straightforward. Section 301(a) of the FWPCA provides:
Except as in compliance with this section and sections
302, 306, 307, 318, 402, and 404 of this Act, the
discharge of any pollutant by any person shall be
unlawful [FN101

ENI10.Id. s 1311(a).

Appellants concede that if the regulations are valid, it must
be because they are authorized *1374 *+*152 by s 402; none
of the other sections listed in s 301(a) afford grounds for
relieving the exempted point sources from the prohibition of

s 301. [EN11]

EN11. Section 302, 33 U.S.C. s 1312 (Supp. V
1975), permits the Administrator to set water
quality related effluent limitations or control
strategies where technology-based limitations are
inadequate. Section 306, 33 US.C. s 1316 (Supp.
V_1975), instructs the EPA Administrator to
promulgate standards of performance for new
sources of pollution constructed after those
standards are proposed. Section 307, 33 U.S.C.
1317 (Supp. V_1975), gives the EPA Administrator
the authority to issue generally applicable effluent
standards with respect to toxic substances and to
require pretreatment of some pollutants before their
“introduction into treatment works. By virtue of s
318, 33 USC s 1328 (Supp. V_1975), the
Administrator may "permit the discharge of a
specific pollutant or pollutants under controlled
conditions associated with an approved aquaculture
project under Federal or State supervision.” Section
404, 33 U.S.C. s 1344 (Supp. V_1975), gives the
Secretary of the Army authority to issue permits
for the discharge of dredged or fill material into the
navigable waters at specified disposal sites.

Section 402 provides in relevant part that the Administrator
may, after opportunity for public hearing, issue a permit for
the discharge of any pollutant, or combination of pollutants,
notwithstanding section 301(a), upon condition that such

discharge will meet either all applicable requirements under
sections 301, 302, 306, 307, 308, and 403 of this Act, or
prior to the taking of the necessary implementing actions
relating to all such requirements, such conditions as the
Administrator determines are necessary to carry out the
provisions of this Act.

The NPDES permit program established by s 402 is central
to the enforcement of the FWPCA. It translates general
effluent limitations into the specific obligations of a
discharger. As this court noted in NRDC v. Train. 166
US.App.D.C, 312, 315, 510 F.2d 692. 695 (1975). the Act
“relies primarily on a permit program for the achievement of
effluent limitations . . . to attain its goals." The comments in
floor debates of Senator Muskie, the leading Congressional
sponsor of the Act, makes this clear.[FN12]

EN12. "The Administrator of the Environmental
Protection Agency is authorized to regulate
discharge of pollutants through the use of an
expanded permit program." 117 Cong.Rec. 38800
(1971) (Senator Muskie) (emphasis  added),
reprinted in 2 Environmental Policy Div,,
Congressional Reference Serv., A Legislative
History of the Water Pollution Control Act
Amendments of 1972, at 1259 (Senate Public
Works Comm. Print 1973) (hereinafter cited as
Legislative History).

The appellants argue that s 402 not only gives the
Administrator the discretion to grant or refuse a permit, but
also gives him the authority to exempt classes of point
sources from the permit requirements entirely. They argue
that this interpretation is supported by the legislative history
of s 402 and the fact that unavailability of this exemption
power would place unmanageable administrative burdens on
the EPA.

[11 Putting aside for the moment the appellants'
administrative infeasibility argument, we agree with the
District Court that the legislative history makes clear that
Congress intended the NPDES permit to be the only means
by which a discharger from a point source may escape the
total prohibition of s 301(a). This intention is evident in
both Committee Reports. In discussing s 301 the House
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Report stressed:

Any discharge of a pollutant without a permit issued by
the Administrator under section 318, or by the
Administrator or the State under section 402 or by the
Secretary of the Army under section 404 is unlawful. Any
discharge of a pollutant not in compliance with the
conditions or limitations of such a permit is also
unlawful [FN131

FN13. HRep.N0.92-911, 92d Cong., 2d Sess. 100
(1972), reprinted in Legislative History at 787.

The’Senate Report echoed this interpretation:

(Section 301) clearly establishes that the discharge of
pollutants is unlawful. Unlike its predecessor program
which permitted the discharge of certain amounts of
pollutants under the conditions described above, this
legislation would clearly establish that no one has the
right *1375 **153 to pollute that pollution continues
because of technological limits, not because of any
inherent rights to use the nation's waterways for the
purpose of disposing of wastes.

The program proposed by this Section will be
implemented through permits issued in Section 402. The
Administrator will have the capability and the mandate to
press technology and economics to achieve those levels of
effluent reduction which he believes to be practicable in
the first instance and attainable in the second.[FN14]

ENJ4. S.Rep.No.92-414, 92d Cong., 1st Sess. 42
(1971), reprinted in Legislative History at 1460;
U.S.Code Cong. & Admin.News 1972, pp. 3668,
3709.

[2] The EPA argues that since s 402 provides that "the
Administrator may . . . issue a permit for the discharge of
any pollutant” (emphasis added), he is given the discretion
to exempt point sources from the permit requirements
altogether. This argument, as to what Congress meant by the
word "may" in s 402, is insufficient to rebut the plain
language of the statute and the committee reports. We say
this with due awareness of the deference normally due "the
construction of a new statute by its implementing agency."
NRDC v, Train, 166 U.S App.D.C. at 326, 510 F.2d at 706;
see Zuber v, Allen, 396 U.S. 168, 192, 90 S.Ct. 314, 24

L.Ed.2d 345 (1969); Udall v. Tallman. 380 U.S. 1. 16, 85
S.Ct. 792, 13 1L.Ed.2d 616 (1965). The use of the word
"may" in s 402 means only that the Administrator has
discretion either to issue a permit or to leave the discharger
subject to the total proscription of s 301. This is the natural
reading, and the one that retains the fundamental logic of
the statute.

Under the EPA's interpretation the Administrator would
have broad discretion to exempt large classes of point
sources from any or all requirements of the FWPCA. This is
a result that the legislators did not intend. Rather they
stressed that the FWPCA was a tough law that relied on
explicit mandates to a degree uncommon in legislation of
this type. A statement of Senator Jennings Randolph of
West Virginia, Chairman of the Senate Committee
responsible for the Act, is illustrative.
I stress very strongly that Congress has become very
specific on the steps it wants taken with regard to
environmental protection. We have written into law
precise standards and definite guidelines on how the
environment should be protected. We have done more
than just provide broad directives for administrators to
follow. . ..
In the past, too many of our environmental laws have
contained vague generalities. What we are attempting to
do now is provide laws that can be administered with
certainty and precision. I think that is what the American
people expect that we do.[FN151

EN15. 117 Cong.Rec. 38805 (1971), reprinted in
Legislative History at 1272. See also the comments
of Senator Montoya on the original Senate bill.

Your committee has placed before you a tough bill.
This body and this Nation would not have it be
otherwise. Our legislation contains an important
principle of psychology: Men seldom draw the best
from themselves unless pressed by circumstances
and deadlines. This bill contains deadlines and it
imposes rather tough standards on industry,
municipalities, and all other sources of pollution.
Only under such conditions are we likely to press
the technological threshold of invention into new
and imaginative developments that will allow us to

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




568 F.2d 1369.

Page 8

568 F.2d 1369, 10 ERC 2025, 186 U.S.App.D.C. 147, 8 Envil. L. Rep. 20,028

(Cite as: 568 F.2d 1369, 186 U.S.App.D.C. 147)

meet the objectives stated in our bill.
117 Cong.Rec. 38808 (1971),
Legislative History at 1278.

reprinted  in

There are innumerable references in the legislative history
to the effect that the Act is founded on the "basic premise
that a discharge of pollutants without a permit is unlawful
and that discharges not in compliance with the limitations
and conditions for a permit are unlawful." [FN16] Even
when infeasibility arguments were squarely raised, *1376
**154 the legislature declined to abandon the permit
requirement.[FN17] We stand by our previous interpretation
of the Act's scheme for the enforcement of effluent
limitations:

EN16. 118 CongRec. 10215 (1972) (Rep.
Clausen), reprinted in Legislative History at 378.
See, €. g., HR.Rep.N0.92-911 924 Cong., 2d Sess.
100 (1972), reprinted in Legislative History at 787;
S.Rep.No.92-414; 92d Cong., 1Ist Sess. 42-43
(1971), reprinted in Legislative History at 1460-61;
118 Cong.Rec. 10661 (1972) (Rep. Podell),
reprinted in Legislative History at 574.

EN17. The House rejected an amendment designed
to avoid the problems of including irrigation return
flows in the permit program. Congressman Teno
Roncalio of Wyoming offered an amendment on
the floor of the House that would have explicitly
exempted irrigated agriculture from the NPDES
permit program.

Mr. RONCALIO.. ..

1 offer my amendment so that a serious omission to
H.R. 11896 can be corrected before we end up with
a Jaw that would be virtually impossibie to enforce.
My amendment would specifically exempt
irrigated agriculture from sections 301(a), 302 and
304 of the Federal Water Pollution Control Act.

I think my colleagues will agree that the type of
salinity problems created by irrigation runoff are
simply not as alarming as the more common
pollutants discharged by industrial and municipal
facilities. Substantial salinity concentrations have
little effect on recreational use of water or its
suitability for the propagation of fish.

My amendment is necessary, Mr. Chairman,
because at the present time we could not enforce
pollution control on irigation systems. It is
virtually impossible to trace pollutants to specific
irrigation lands, making these pollutants a nonpoint
source in most cases. Second, we do not have the
technology to deal with irrigation runoff (as
contrasted to industrial pollution) and if we begin
making laws to control something that cannot be
handled with our given technological knowledge,
we will be doing many thousand farmers and
ranchers a great disservice. In fact, we will be
doing the Federal Government a great disservice if
we actually pass a Federal water pollution control
bill that cannot be fully enforced.

118 Cong.Rec. 10764-65 (1972), reprinted in
Legislative History at 651. The amendment was
rejected.

After dates set forth in (s 301(b)), a person must obtain a
permit and comply with its terms in order to discharge
any pollutant. The conditions of the permit must assure
that any discharge complies with the applicable
requirements of numerous sections including the effluent
limitations of section 301(b).

NRDC v. Train, 166 U.S.App.D.C. at 316. 510 F.2d at 696

(emphasis added; footnotes omitted).

We also note that all the Supreme Court decisions referring
to s 402 view the permit as the only means by which a point
source polluter can avoid the ban on discharges found in s
301. Strictly speaking these expressions may be dicta, for
they do not touch directly on the interpretation of s 402. But
they are at least a considered reading of what the Act
appears to mean.

In Train v. Colorade Public Interest Research Group, Inc..

426 U.S. 1. 96 S.Ct. 1938, 48 1 Ed.2d 434 (1976), Justice
Marshall characterized the enforcement scheme of the
FWPCA as follows:
(EXfluent limitations are enforced through a permit
program. The discharge of "pollutants" into water is
unlawful without a permit issued by the Administrator of
the EPA or, if a State has developed a program that
complies with the FWPCA, by the State. . . .

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




568 F.2d 1369.

Page 9

568 F.2d 1369, 10 ERC 2025, 186 U.S.App.D.C. 147, 8 Envtl. L. Rep. 20,028

(Cite as: 568 F.2d 1369, 186 U.S.App.D.C. 147)

Id. at 7. 96 S.Ct, at 1941 (footnote omitted).

In EPA v, State Water Resources Control Board, 426 U.S.

200. 96 S.Ct, 2022, 48 1. Ed.2d 578 (1976), the issue was

whether federal installations were subject to state NPDES

programs. Justice White's majority opinion describes

NPDES at 205, 96 S.Ct. at 2025 (footnote omitted):
Under NPDES, it is unlawful for any person to discharge
a pollutant without obtaining a permit and complying with
its terms. An NPDES permit serves to transform generally
applicable effluent limitations and other standards
including those based on water quality into the obligations
(including a timetable for compliance) of the individual
discharger, and the Amendments provide for direct
administrative and judicial enforcement of permits.

In E. 1. du Pont de Nemours v. Train, 430 U.S. 112. 97 S.Ct.
965, 51 L.Ed2d 204 (1977), the Court held that under
FWPCA the EPA can set uniform effluent limitations
through industry-wide regulations rather than develop them
on an individual basis during the permit issuance process.
But the Court, per Justice Stevens, clearly indicated *1377
*#*155 that those limitations were translated into obligations
of the discharger through their inclusion in an NPDES
permit. Id, at 119-20, 97 S.Ct. 965.

The wording of the statute, legislative history, and
precedents are clear: the EPA Administrator does not have
authority to exempt categories of point sources from the
permit requirements of s 402. Courts may not manufacture
for an agency a revisory power inconsistent with the clear
intent of the relevant statute. In holding that the FPC does
not have authority to exempt the rates of small producers
from regulation under the Natural Gas Act, the Supreme
Court observed:
It is not the Court's role . . . to overturn congressional
assumptions embedded into the framework of regulation
established by the Act. This is a proper task for the
Legislature where the public interest may be considered
from the multifaceted points of view of the
representational process.
FPC v. Texaco, Inc.. 417 U.S. 380. 400, 94 S.Ct. 2315,

2327.411 Ed.2d 141 (1974).
II. ADMINISTRATIVE INFEASIBILITY

The appellants have stressed in briefs and at oral argument
the extraordinary burden on the EPA that will be imposed
by the above interpretation of the scope of the NPDES
program. The spectre of millions of applications for permits
is evoked both as part of appellants' legislative history
argument that Congress could not have intended to impose
such burdens on the EPA and as an invitation to this court to
uphold the regulations as deviations from the literal terms of
the FWPCA necessary to permit the agency to realize the
general objectives of that act. During oral argument we
asked for supplemental briefs so that the appellants could
expand on their infeasibility arguments. We consider EPA's
infeasibility contentions in turn.

A. Uniform National Effluent Limitations

EPA argues that the regulatory scheme intended under
Titles III and IV of the FWPCA requires, first, that the
Administrator establish national effluent limitations [FN18]
and, second, that these limitations be incorporated in the
individual permits of dischargers. EPA argues that the
establishment of such limitations is simply not possible with
the type of point sources involved in the 1973 regulations,
which essentially involve the discharge of runoff i. e.,
wastewaters generated by rainfall that drain over terrain into
navigable waters, picking up pollutants along the way.

FNi8. See FWPCA s_502(11), 33 US.C. g
1362(11) (Supp. V 1975):

The term ‘"effluent limitation” means any
restriction established by a State or the
Administrator  on  quantities, rates, and

concentrations of chemical, physical, biological,
and other constituents which are discharged from
point sources into navigable waters, the waters of
the contiguous zone, or the ocean, including
schedules of compliance.

There is an initial question, to what extent point sources are
involved in agricultural, silvicultural, and storm sewer
runoff. The definition of point source in § 502(14),
including the concept of a "discrete conveyance”, suggests
that there is room here for some exclusion by interpretation.
We discuss this issue subsequently. Meanwhile, we assume
that even taking into account what are clearly point sources,
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there is a problem of infeasibility which the EPA properly
opens for discussion.

EPA contends that certain characteristics of runoff pollution
make it difficult to promulgate effluent limitations for most
of the point sources exempted by the 1973 regulations:

schedules which will assure phased compliance with the
effluent limitations no later than the final dates set forth in
section 301(b). Section 304(b) calls for the publication of
regulations containing guidelines for effluent limitations
for classes and categories of point sources. These
guidelines are intended to assist in the establishment of

The major characteristic of the pollution problem which is
generated by runoff . . . is that the owner of the discharge
point . . . has no control over the quantity of the flow or
the nature and amounts of the pollutants picked up by the
runoff. The amount of flow obviously is unpredictable
because it results from the duration and intensity of the
rainfall event, the topography, the type of ground cover
and the saturation point of the land due to any previous
*1378 **156 rainfall. Similar factors affect the types of
pollutants which will be picked up by that runoff,
including the type of farming practices employed, the rate
and type of pesticide and fertilizer application, and the
conservation practices employed . . .

An effluent limitation must be a precise number in order
for it to be an effective regulatory tool; both the

section 301(b) limitations that will provide uniformity in
the permit conditions imposed on similar sources within
the same category by diverse state and federal permit
authorities.

As noted in NRDC v. Train, the primary purpose of the
effluent limitations and guidelines was to provide
uniformity among the federal and state jurisdictions
enforcing the NPDES program and prevent the "Tragedy of
the Commons” [FN19] that might result if jurisdictions can
compete for industry and development by providing more
liberal limitations than their neighboring states. 166
US.App.D.C. at 329 510 F.2d at 709. The effluent
limitations were intended to create floors that had to be
respected by state permit programs.

discharger and the regulatory agency need to have an
identifiable standard upon which to determine whether the
facility is in compliance. That was the principal of the
passage of the 1972 Amendments.
Federal Appellants’ Memorandum on "Impossibility” at 7-8
(footnote omitted). Implicit in EPA's contentions is the
premise that there must be a uniform effluent limitation
prior to issuing a permit. That is not our understanding of
the Jaw.

In NRDC v. Train, we described the interrelationship of the

effluent limitations and the NPDES permit program, 166

U.S.App.D.C. at 327. 510 F.2d at 707 (footnotes omitted):
The Act relies on effluent limitations on individual point
sources as the "basis of pollution prevention and
elimination." . . . Section 301(b) contains a broad
description of phase one and phase two effluent
limitations, to be achieved by July 1, 1977 and July 1,
1983, respectively. The limitations established under
section 301(b) are to be imposed upon individual point
sources through permits issued under the National
Pollutant Discharge Elimination System (NPDES)
established by section 402. Those permits are to contain

EN19. As one commentator has recently written:

The Tragedy of the Commons arises in
noncentralized decisionmaking under conditions in
which the rational but independent pursuit by each
decisionmaker of its own self-interest leads to
results that leave all decisionmakers worse off than
they would have been had they been able to agree
collectively on a different set of policies. Stewart,
Pyramids of Sacrifice? Problems of Federalism in
Mandating State Implementation of National
Environmental Policy, 86 Yale L.J. 1196, 1211
(1977). The classic account of the Tragedy of the
Commons can be found in Hardin, The Tragedy of
the Commons, 162 Science 1243 (1968). Hardin
makes the point in the context of sheep-grazing.
Put simply, even over-simply, Hardin shows that if
no one is authorized to set limits to preserve open
pasture land as a whole, allowing sheep to graze on
that land may lead to serious overgrazing, as each
herdsman thinks only of his own advantage. The
solution lies in some mandate, from above or by
agreement, with sanctions to compel conformance.
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But in NRDC v. Train it was also recognized that permits
could be issued before national effluent limitations were
promulgated and that permits issued subsequent to
promulgation of uniform effluent limitations could be
modified to take account of special characteristics of
subcategories of point sources.
Prior to the promulgation of effluent limitations under
section 301, the director of a state program is instructed
merely to impose such terms and conditions in each
permit as he determines are necessary to carry out the
provisions of the Act. Once *1379 **157 an effluent
limitation is established, however, the state director and
the regional EPA Administrator are required to apply the
specified, uniform effluent limitations, modified only as
necessary to take account of fundamentally different
factors pertaining to particular point sources within a
given class or category. Any variation in the uniform
limitations adopted for specific dischargers must be
approved by the Administrator.
166 USAppD.C. at 330, 510 F.2d at 710 (footnotes
omitted).

Another passage in NRDC v. Train touches on the
infeasibility problem. We noted that "(the statutory
framework is not so tightly drawn as to require guidelines
for each and every class and category of point source
regardless of the need for uniform guidelines or to mandate
that all guidelines be published prior to December 31 (1974)
regardless of their quality or the burden that task would
place upon the agency." Id. at 320-21, 510 F.2d at 710-11.
In that case this court fully appreciated that technological
and administrative  constraints might prevent the
Administrator ~ from  developing  guidelines  and
corresponding uniform numeric effluent limitations for
certain point sources anytime in the near future. The
Administrator was deemed to have the burden of
demonstrating that the failure to develop the guidelines on
schedule was due to administrative or technological
infeasibility. 166 U.S. App.D.C. at 333, 510 F.2d at 713. Yet
the underlying teaching was that technological or
administrative infeasibility was a reason for adjusting court
mandates to the minimum extent necessary to realize the
general objectives of the Act. [FN20] It is a number of steps
again to suggest that these problems afford the

Administrator the authority to exempt categories of point
sources from the NPDES program entirely.

FN20. In NRDC v. Train, this court stated:

A federal equity court may exercise its discretion
to give or withhold its mandate in furtherance of
the public interest, including specifically the
interest in effectuating the congressional objective
incorporated in regulatory legislation. We think the
court may forebear the issuance of an order in
those cases where it is convinced by the official
involved that he has in good faith employed the
utmost diligence in discharging his statutory
responsibilities. The sound discretion of an equity
court does not embrace enforcement through
contempt of a party's duty to comply with an order
that calls him "to do an impossibility."

166 _US.App.D.C. at 333, 510 F2d at 713
(footnotes omitted). For reasons stated in this
opinion, we conclude that to require the EPA
Administrator to include silvicultural, agricultural,
and storm sewer point sources in the NPDES
program is not to require him "to do an
impossibility."

With time, experience, and technological development,
more point sources in the categories that EPA has now
classed as exempt may be amenable to national effluent
limitations achieved through end-of-pipe technology or
other means of pollution control. EPA has noted its own
success with runoff from mining operations:
EPA has found that in the area of runoff from mining
operations, there is sufficient predictability because of a
longer history of regulation and the relatively confined
nature of the operations that numerical limitations can be
established. Thus, consistent with EPA's position stated
earlier that it will expand the permit program where its
capability of establishing effluent limitations allows,
appropriate limitations have been created and the permit
program expanded.
Federal Appellants' Memorandum on "Impossibility"” at 8.

[3] In sum, we conclude that the existence of uniform
national effluent limitations is not a necessary precondition
for incorporating into the NPDES program pollution from
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agriculural, silvicultural, and storm water runoff point
sources. The technological or administrative infeasibility of
such limitations may result in adjustments in the permit
programs, as will be seen, but it does not authorize the
Administrator to exclude the relevant point source from the
NPDES program.

B. Alternative Permit Conditions under s 402(a)

EPA contends that even if it is possible to issue permits
without national effluent limitations, *1380 **158 the
special characteristics of point sources of runoff pollution
make it infeasible to develop restrictions on a case-by-case
basis. EPA’s implicit premise is that whether limitations are
promulgated on a class or individual source basis, it is still
necessary to articulate any limitation in terms of a numerical
effluent standard. That is not our understanding.

[4] Section 402 provides that a permit may be issued upon
condition "that such discharge will meet either all applicable
requirements under sections 301, 302, 306, 307, 308 and
403 of this Act, or prior to taking of necessary
implementing actions relating to all such requirements, such
conditions as the Administrator determines are necessary to
carry out the provisions of this Act." 33 U.S.C. s 1342(a)
(Supp. V_1975) (emphasis added). This provision gives EPA
considerable flexibility in framing the permit to achieve a
desired reduction in pollutant discharges. The permit may
proscribe industry practices that aggravate the problem of
point source pollution, JFEN21]

EN21. That Congress did not regard numeric
effluent limitations as the only permissible
limitation on a discharger is supported by s 302(a)
of the Act, 33 U.S.C. s 1312(2) (Supp. V 1975):

Whenever, in the judgment of the Administrator,
discharges of pollutants from a point source or
group of point sources, with the application of
effluent limitations required under (s 301(b) of the
Act), would interfere with the attainment or
maintenance of that water quality in a specific
portion of the navigable waters which shall assure
protection of public water supplies, agricultural and
industrial uses, and the protection and propagation
of a balanced population of shellfish, fish and

wildlife, and allow recreational activities in and on
the water, effiuent limitations (including alternative
effluent control strategies ) for such point source or
sources shall be established which can reasonably
be expected to contribute to the attainment or
maintenance of such water quality.

The emphasis has been added.

EPA's counsel caricatures the matter by stating that
recognition of any such authority would give EPA the
power "to instruct each individual farmer on his farming
practices."  Federal Appellants Memorandum  on
"Impossibility" at 12. Any limitation on a polluter forces
him to modify his conduct and operations. For example, an
air polluter may have a choice of installing scrubbers,
burning different fuels or reducing output. Indeed, the
authority to prescribe limits consistent with the best
practicable technology may be tantamount to prescribing
that technology. Of course, when alternative techniques are
available, Congress intended to give the discharger as much
flexibility as possible in choosing his mode of compliance.
See, e. g., H.Rep.N0.92-911, 92d Cong., 2d Sess. 107,
reprinted in Legislative History at 794. We only indicate
here that when numerical effluent limitations are infeasible,
EPA may issue permits with conditions designed to reduce
the level of effluent discharges to acceptable levels. This
may well mean opting for a gross reduction in pollutant
discharge rather than the fine-tuning suggested by numerical
limitations. But this ambitious statute is not hospitable to the
concept that the appropriate response to a difficult pollution
problem is not to try at all.

It may be appropriate in certain circumstances for the EPA
to require a permittee simply to monitor and report effluent
levels; EPA manifestly has this authority.[FN22] Such
permit conditions might be desirable where the full extent of
the pollution problem is not known.

EN22. FWPCA s 402(a)(3), (b)2)(B), 33 U.S.C. s
1342(2)(3), (bX2X(B) _(Supp._ V__1975). EPA
concedes that it has this authority. Federal
Appellants’ Memorandum on "Impossibility" at 14.

C. General Permits
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Finally, EPA argues that the number of permits involved in
the absence of an exemption authority will simply
overwhelm the Agency. Affidavits filed with the District
Court indicate, for example, that the number of silviculture
point sources may be over 300,000 and that there are
approximately 100,000 separate storm sewer point
sources.[FN23] We are and must be sensitive to ¥1381
**159 EPA's concerns of an intolerable permit load. But the
District Court and the various parties have suggested
devices to mitigate the burden to accommodate within a
practical regulatory scheme Congress's clear mandate that
all point sources have permits. All that is required is that
EPA makes full use of its interpretational authority. The
existence of a variety of options belies EPA's infeasibility
arguments.

EN23. Affidavit of William H. McCredie, Director,
Industrial Forestry, of the NFPA; Affidavit of
Walter G. Gilbert, Chief of the Municipal
Operations  Branch, Municipal Waste Water
Systems Div., EPA Office of Air and Water
Programs.

[3] Section 402 does not explicitly describe the necessary
scope of a NPDES permit. The most significant requirement
is that the permit be in compliance with limitation sections
of the Act described above. As a result NRDC and the
District Court have suggested the use of area or general
permits. The Act allows such techniques. Area-wide
regulation is one well-established means of coping with
administrative exigency. An instance is area pricing for
natural gas producers, which the Supreme Court upheld in
Permian Basin Area Rate Cases, 390 U.S. 747, 88 S.Ct.
1344, 20 1.Ed.2d 312 (1968).]FN24] A more dramatic
example is the administrative search warrant, which may be
issued on an area basis despite the normal Fourth
Amendment requirement of probable cause for searching

specific premises. Camara v. Municipal Court, 387 U.S.
23.87S.Ct. 1727. 18 1, Ed.2d 930 (1

EN24. In Permian Basin the Supreme Court
observed:

The Commission has asserted, and the history of
producer regulation has confirmed, that the
ultimate achievement of the Commission's

regulatory purposes may easily depend upon the
contrivance of more expeditious administrative
methods. The Commission believes that the
elements of such methods may be found in area
proceedings. "(C)onsiderations of feasibility and
practicality are certainly germane" to the issues
before us. . . . We cannot, in these circumstances,
conclude that Congress has given authority
inadequate to achieve with reasonable effectiveness
the purposes for which it has acted.

390 U.S. at 777, 88 S.Ct. at 1365.

In response to the District Court's order, EPA promulgated
regulations that make use of the general permit device. 42
Fed.Reg. 6846-53 (Feb. 4, 1977). The general permit is
addressed to a class of point source dischargers, subject to
notice and opportunity for public hearing in the
geographical area covered by the permit. Although we do
not pass on the validity of the February, 1977, regulations,
they serve to dilute an objection of wholesale infeasibility.

[FN25]

FN25. It is also of some, albeit limited,
significance that the House Committee on
Government Operations found EPA's

administrative problems with applying the permit
program 1o animal feedlots "grossly exaggerated."
It was of the opinion that the Administrator did not
have authority to exempt point sources from the
NPDES program. H.Rep.N0.93-1012, 93d Cong.,
2d Sess. 15-30 (1974).

Our approach is not fairly subject to the criticism that it
elevates form over substance that the end result will look
very much like EPA's categorical exemption. It is the
function of the courts to require agencies to comply with
legislative intent when that intent is clear, and to leave it to
the legislature to make adjustments when the result is
counterproductive [FN26] At the same time, where intent on
an issue is unclear, *1382 **160 we are instructed to afford
the administering agency the flexibility necessary to achieve
the general objectives of the Act. Weinberger v, Bentex
Pharmaceuticals, Inc.. 412 1J.S. 645, 653, 93 S.Ct, 2448 37
L.Ed.2d 235 (1973); United States v. Southwestern Cable
Co., 392 U.S. 157, 177-78. 88 S.Ct. 1994, 20 1. Ed.2d 1001
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(1968); Permian Basin Area Rate Cases. 390 U.S. 747, 780.
88 S.Ct._1344, 20 L Ed.2d 312 (1968). These lines of
agthority conjoin in our approach. We insist, as the Act
insists, that a permit is necessary; the Administrator has no
authority to exempt point sources from the NPDES
program. But we concede necessary flexibility in the
shaping of the permits that is not inconsistent with the clear
terms of the Act.

FN26. The Supreme Court recently reiterated this
instruction in Union Electric Co. v. EPA. 427 U.S.
246. 96 S.Ct. 2518, 49 1..Ed.2d 474 (1976). There
the Court held that the EPA Administrator could
not consider claims of technological or economic
infeasibility when approving state implementation
plans under the Clean Air Act Amendments of
1970, 42 U.S.C. ss 1857a-18571 (1970). Such
claims were held only to be cognizable by the
states in the plan design stage or by the
Administrator when drawing up compliance orders.
Justice Marshall, writing for the Court, emphasized
that federal courts are not to ignore clear
expressions of Congressional intent in order to
accommodate claims of technological or economic
infeasibility.

Allowing such claims to be raised by appealing the
Administrator's approval of an implementation
plan . . . would frustrate congressional intent. It
would permit a proposed plan to be struck down as
infeasible before it is given a chance to work, even
though Congress clearly contemplated that some
plans would be infeasible when proposed. And it
would permit the Administrator or a federal court
to reject a State's legislative choices in regulating
air pollution, even though Congress plainly left
with the States, so long as the national standards
were met, the power to determine which sources
would be burdened by regulation and to what
extent. Technology forcing is a concept somewhat
new to our national experience and it necessarily
entails certain risks. But Congress considered those
risks in passing the 1970 Amendments and decided
that the dangers posed by uncontrolled air pollution
made them worth taking. Petitioner's theory would

render that considered legislative judgment a
nullity, and that is a result we refuse to reach.

427 U.S. at 268-69. 96_S.Ct. at 2531 (footnote
omitted). See also Wilderness Society v, Morton,
156 U.S AppD.C. 121, 171, 479 F.2d 842,892
(1973), cert. denied, 411 U.S. 917. 93 S.Ct. 1550,
36 L.Ed.2d 309 (quoting United States v. City and
County of San Francisco, 310 U.S. 16, 31-32. 60
S.Ct. 749, 84 1.Ed. 1050 (1940): " 'We cannot
accept the contention that administrative rulings
such as those relied on can thwart the plain purpose
of a valid law.' ")

There is also a very practical difference between a general
permit and an exemption. An exemption tends to become
indefinite: the problem drops out of sight, into a pool of
inertia, unlikely to be recalled in the absence of crisis or a
strong political protagonist. In contrast, the general or area
permit approach forces the Agency to focus on the problems
of specific regions and requires that the problems of the
region be reconsidered at least every five years, the
maximum duration of a permit.[FN27]

EN27. 33 U.S.C. s 1342(a)3). (BY(AXB) (Supp. V
1975).

D. Other Interpretational Powers

6] Many of the intervenor-appellants appear to argue that
the District Court should be reversed because the categories
exempted by EPA are nonpoint sources and are not, in fact,
point sources,[FN28] We agree with the District Court "that
the power to define point and nonpoint sources is vested in
EPA and should be reviewed by the court only after
opportunity for full agency review and examination." 396
E.Supp. at 1396. The only issue precisely confronted by all
the parties and properly framed for our consideration is

" whether the Administrator has authority to exempt point

sources from the NPDES program. We also think that we
should, for similar reasons, not consider at this time the
appropriate definition of “discharge of any pollutant” as
used in s 402. The American Iron and Steel Institute as
amicus curiae has pressed upon us the argument that the
term "discharge" as used in s 402 was intended to
encompass only "volitional flows" that add pollutants to
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navigable waters. Most forms of runoff, it is argued, do not
involve volitional flows,

FN28. This appears to be the position of the
Colorado River Water Conservation District and
the NFPA with respect to silvicultural activities,
and NMPF, less obviously, with respect to small
dairy farms.

We would put in the same category EPA's
contention that the exempt categories are best
handled under the areawide waste treatment
management planning process of s 208 of the
FWPCA, 33 U.S.C. s 1288 (Supp. V 1975). By its
terms that section is concerned with areawide
waste treatment plans that identify and control
"agriculturally and silviculturally related non-point
sources of pollution.” Id. s 12883(b)(2)(F).

[71 We assume that FWPCA, however tight in some
respects, leaves some leeway to EPA in the interpretation of
that statute, and in that regard affords the Agency some
means to consider matters of feasibility. However, for
reasons already noted, we do not consider these particular
contentions as to interpretation on the merits.

III. CONCLUSION

[8]1 As the Supreme Court recently stated in a FWPCA case,
"(Dhe question . . .is *1383 **161 not what a court thinks is
generally appropriate to the regulatory process, it is what
Congress intended . . .." E. I. du Pont de Nemours & Co. v,
Train, 430 U.S. 112, 138, 97 S.Ct. 965, 980, 51 1..Ed.2d 204
- (1977). We find a plain Congressional intent to require
permits in any situation of pollution from point sources. We
also discern an intent to give EPA flexibility in the structure
of the permits, in the form of general or area permits. We
are aware that Congress hoped that more of the NPDES
permit program would be administered by the states at this
point. [EN291 But it also made provision for continuing
EPA  administration.  Imagination conjoined  with
determination will likely give EPA a capability for
practicable administration. If not, the remedy lies with
Congress.

EFN29. See, e. g., 118 Cong.Rec. 10235 (1972)
(Rep. Ichord) reprinted in Legislative History at

428.
So ordered.
MacKINNON, Circuit Judge, concurring:

1 concur in the very sound and practical construction set
forth in the foregoing opinion. Any person concerned with
the actual application and enforcement of laws would
necessarily be concerned by the application of the relevant
legislation to all point sources in agriculture and particularly
to irrigated agriculture. Concern would also lie in the
congressional admission that present technology is
inadequate to enable our citizens to meet the standards and
deadlines the Act imposes; in passing the law, Congress was
relying on the future "invention (of) new and imaginative
developments that will allow us to meet the objectives of
our bill." [EN11 In gambling parlance, Congress in enacting
the law was "betting on the come." It is relying on our
citizens in the near future to develop the complex
technology to meet all the law's standards and objectives on
time. The difficulty with that approach is that the hopes of
Congress in this respect, like that of any gambler, might not
be realized. The agency in this case, however, has shown
that it takes a realistic view of both the situation and the task
of meeting the difficult requirements and objectives of the
Act. 1 sincerely hope that the ability of the agency to issue
section 402 permits including general area permits [FN2]
will permit it to meet the present and future compliance
problems posed by the Act in a practical way.

EN]. Comments of Senator Montoya, 117
Cong.Rec. 38808 (1971), quoted in court's opinion
at 12, reprinted in Legislative History at 1278.

EN2. As an example, an area permit with
appropriate conditions and modifications could
issue for the agricultural point sources within the
Grand River Irrigation District, or the watershed of
the Roaring Fork River and tributaries, etc.

568 F.2d 1369, 10 ERC 2025, 186 U.S.App.D.C. 147, 8
Envtl. L. Rep. 20,028
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Briefs and Other Related Documents
United States Court of Appeals,
Ninth Circuit.

DEFENDERS OF WILDLIFE and The Sierra Club,
Petitioners,
V.
Carol M. BROWNER, in her official capacity as
Administrator of the United
States Environmental Protection Agency, Respondent.
City of Tempe, Arizona; City of Tucson, Arizona; City of
Mesa, Arizona; Pima
County, Arizona; and City of Phoenix, Arizona,
Intervenors-Respondents.

No. 98-71080.

Argued and Submitted Aug. 11, 1999,
Decided Sept. 15, 1999.

Environmental  organizations  sought review of
Environmental Protection Agency (EPA) decision to issue
National Pollution Discharge Elimination System (NPDES)
permits to five municipalities, for their separate storm
sewers, without requiring numeric limitations to ensure
compliance with state water-quality standards. The Court of
Appeals, Graber, Circuit Judge, held that: (1) organizations
had standing; (2) municipal storm-sewer discharges did not
have to strictly comply with state water-quality standards;
but (3) EPA had discretion to require that municipal
discharges comply with such standards.

Petition denied.

West Headnotes
[1] Environmental Law €651
149Ek651 Most Cited Cases
(Formerly 199k25.15(4.1) Health and Environment)
For purpose of statute authorizing any interested person to
seek judicial review of Environmental Protection Agency
(EPA) decision issuing or denying any National Pollution
Discharge Elimination System (NPDES) permit, "any
interested person" means any person that satisfies the
injury-in-fact requirement for Article III standing. U.S.C.A.

Const. Art. 3, § 2, ¢l. |; Federal Water Pollution Control Act
Amendments of 1972, § 509(b)(1)(F), 33_US.CA. §
1369(YA)E).

[2] Environmental Law £52652
149Ek652 Most Cited Cases

(Formerly 199k25.15(4.1) Health and Environment)
Environmental organizations had standing to seek judicial
review of Environmental Protection Agency (EPA) decision
to issue National Pollution Discharge Elimination System
(NPDES) permits for municipalities' storm sewers based on
allegation that organizations' members used and enjoyed
ecosystems affected by storm water discharges and sources

thereof governed by the permits. 1.8.C.A. Const, Art. 3, §
2..¢l. 1; Federal Water Pollution Control Act Amendments

0f 1972, § 509(b)(1)(F), 33.1LS.C.A. § 1369(bYAXF).
[3] Environmental Law €=5220

1495Kk220 Most Cited Cases

(Formerly 199k25.7(13.1), 199k25.7(11) Health and
Environment)
Although best practicable control technology (BPT)
requirement for National Pollution Discharge Elimination
System (NPDES) permits takes into account issues of
practicability, the Environmental Protection Agency (EPA)
also is under a specific obligation to require that level of
effluent control which is needed to implement existing
water quality standards without regard to the limits of
practicability. Federal Water Pollution Control Act
Amendments of 1972, §§ 301(b)(1)(A, C), 402(a)(1), 33
US.C.A. §8 1311(hY1)A, C), 1342(a)(1).
[4] Environmental Law £72196
1498k 196 Most Cited Cases
(Formerly 199k25.7(13.1) Health and Environment)
Water Quality Act amendments to the Clean Water Act do
not require municipal storm-sewer discharges to strictly
comply with state water-quality standards, in order to obtain
National Pollution Discharge Elimination System (NPDES)
permit, but instead prescribe separate standard requiring
reduction of discharge of pollutants to maximum extent
practicable, in view of Act's distinction between municipal
and industrial discharges. Federal Water Pollution Control
Act  Amendments of 1972, §§ 301(b)(1)C),
402(p)(3)B)(Gi), 33 VS.CA._ §8  1311MAXC

1342 3B,
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[5] Statutes €=2219(1)
1901} . .
Questions of congressional intent that can be answered with
traditional tools of statutory construction are still firmly
within the province of the courts under Chevron, which
governs review of an agency's interpretation of a statute.
6] Statutes £==-188
361k188 Most Cited Cases
[6] Statutes €205
361k205 Most Cited Cases
Using traditional tools of statutory construction when
interpreting a statute, courts look first to the words that
Congress used, and, rather than focusing just on the word or
phrase at issue, courts look to the entire statute to determine
Congressional intent.
[71 Statutes €==195
Where Congress includes particular language in one section
of a statute but omits it in another section of the same act, it
is generally presumed that Congress acts intentionally and
purposely in the disparate inclusion or exclusion.
[8] Environmental Law €55197
I Most Cited Ca
(Formerly 199k25.7(10.1) Health and Environment)
Environmental Protection Agency (EPA) is not prohibited
from requiring, under Clean Water Act, that municipal
storm-sewer discharges strictly comply with state
water-quality standards, but has discretion to determine
appropriate pollution controls. Federal Water Pollution
Control Act Amendments of 1972, § 402(p)(3)(B)(iii), 33
1.8.C 3 134 3(B)Gi).
*1160 Jennifer Anderson and David Baron, Arizona Center
for Law in the Public Interest, Phoenix, Arizona, for the
petitioners.

Alan_Greenberg, Attorney, U.S. Department of Justice,
Environment & Natural Resources Division, Denver,
Colorado, for the respondent.

Craig_Reece, Phoenix City Attorney's Office, Phoenix,
Arizona; Stephen J. Burg, Mesa City Attorney's Office,
Mesa, Arizona; Timothy Harrison, Tucson City Attorney's
Office, Tucson, Arizona; Harlan C. Agnew, Deputy County
Attorney, Tucson, Arizona; and Charlotte Benson, Tempe

City Attorney's Office, for the

intervenors-respondents.

*1161 David Burchmore, Squire, Sanders & Dempsey,

Cleveland, Ohio, for amici curiae.

Tempe, Arizona,

Petition to Review a Decision of the Environmental
Protection Agency. EPA No. 97-3.

Before: NOONAN, THOMPSON, and GRABER, Circuit
Judges.

GRABER, Circuit Judge:

Petitioners challenge the Environmental Protection

Agency's (EPA) decision to issue National Pollution
Discharge Elimination System (NPDES) permits to five
municipalities, for their separate storm sewers, without
requiring numeric limitations to ensure compliance with
state  water-quality = standards.  Petitioners  sought
administrative review of the decision within the EPA, which
the Environmental Appeals Board (EAB) denied. This
timely petition for review ensued. For the reasons that
follow, we deny the petition.

FACTUAL AND PROCEDURAL BACKGROUND

Title 26 U.S.C. § 1342(a)(1) aunthorizes the EPA to issue

NPDES permits, thereby allowing entities to discharge some
pollutants. In 1992 and 1993, the cities of Tempe, Tucson,
Mesa, and Phoenix, Arizona, and Pima County, Arizona
(Intervenors), submitted applications for NPDES permits.
The EPA prepared draft permits for public comment; those
draft permits did not attempt to ensure compliance with
Arizona's water-quality standards.

Petitioner Defenders of Wildlife objected to the permits,
arguing that they must contain numeric limitations to ensure
strict compliance with state water-quality standards. The
State of Arizona also objected.

Thereafter, the EPA added new requirements:
To ensure that the permittee's activities achieve timely
compliance with applicable water quality standards
(Arizona Administrative Code, Title 18, Chapter 11,
Article 1), the permittee shall implement the [Storm
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Water Management Program], monitoring, reporting and
other requirements of this permit in accordance with the
time frames established in the [Storm Water Management
Program) referenced in Part 1. A.2, and elsewhere in the
permit. This timely implementation of the requirements of
this permit shall constitute a schedule of compliance
authorized by Arizona Administrative Code, section
R18-11-121(C).
The Storm Water Management Program included a number
of structural environmental controls, such as storm-water
detention basins, retention basins, and infiltration ponds. It
also included programs to remove illegal discharges.

With the inclusion of those "best management practices,"
the EPA determined that the permits ensured compliance
with state water-quality standards. The Arizona Department
of Environmental Quality agreed:
The Department has reviewed the referenced municipal
NPDES storm-water permit pursuant to Section 401 of the
Federal Clean Water Act to ensure compliance with State
water quality standards. We have determined that, based
on the information provided in the permit, and the fact
sheet, adherence to provisions and requirements set forth
in the final municipal permit, will protect the water
quality of the receiving water.

On February 14, 1997, the EPA issued final NPDES permits
to Intervenors. Within 30 days of that decision, Petitioners
requested an evidentiary hearing with the regional
administrator. See 40 C.F.R. § 124.74. Although Petitioners
requested a hearing, they conceded that they raised only a
legal issue and that a hearing was, in fact, unnecessary.
Specifically, Petitioners raised only the legal question
whether the Clean Water Act (CWA) requires numeric
limitations to ensure strict compliance with state
water-quality standards; they did not raise the factual
question whether the management practices that the EPA
chose would be effective.

*1162 On June 16, 1997, the regional administrator
summarily denied Petitioners' request. Petitioners then filed
a petition for review with the EAB. See 40 C.F.R. §
124.91(a). On May 21, 1998, the EAB denied the petition,
holding that the permits need not contain numeric
limitations to ensure strict compliance with state

water-quality standards. Petitioners then moved for
reconsideration, see 40 C.F.R. § 124.91(i), which the EAB
denied.

JURISDICTION
IR1.T 3 US authorizes "any
interested person” to seek review in this court of an EPA
decision "issuing or denying any permit under section 1342
of this title." "Any interested person” means any person that
satisfies the injury-in-fact requirement for Article III

standing. See Natural Resowrces Defense Council Inc. v,
LPA4, 966 F.2d 1292, 1297 (9th Cir.1992) [NRDC II]. It is

undisputed that Petitioners satisfy that requirement.
Petitioners allege that "[m]embers of Defenders and the
Club use and enjoy ecosystems affected by storm water
discharges and sources thereof governed by the
above-referenced permits," and no other party disputes those

facts. See Lyjan v. Defenders of Wildlife. 504 U.S. 535,
565-66, 112 S.Ct 2130, 119 L.Ed.2d 351 (1992) ("[A]
plaintiff claiming injury from environmental damage must
use the area affected by the challenged activity."); see also
NRDC 11, 966 F.2d at 1297 ("NRDC claims, inter alia, that
[the] EPA has delayed unlawfully promulgation of storm
water regulations and that its regulations, as published,
inadequately control storm water contaminants. NRDC's
allegations satisfy the broad standing requirement
applicable here.").

Intervenors argue, however, that they were not parties when
this action was filed and that this court cannot redress
Petitioners' injury without them. Their real contention
appears to be that they are indispensable parties under
Federal Rule of Civil Procedure 19. We need not consider
that contention, however, because in fact Intervenors have
been permitted to intervene in this action and to present
their position fully. In the circumstances, Intervenors have
suffered no injury.

DISCUSSION
A. Standard of Review

The Administrative Procedures Act (APA), 5_11.8.C, 8§
101-06, provides our standard of review for the EPA's

decision to issue a permit. See dmerican Mining Congress
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v EP4, 965 F.2d 759, 763 (9th Cir.1992). Under the APA,

we generally review such a decision to determine whether it
was "arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law." S_1IS.C. §

706(2)(A).

On questions of statutory interpretation, we follow the
approach from Chevron US4, Inc v. Natural Resources
Defense Council. Inc.. 467 US, 837, 104 S.Ct. 2778, 81
LEd.2d 604 (1984). See NRDC Il 966 F.24 at 1297 (so
holding). In Chexron. 467 LS. at 842-44, 104 S.Ct. 2778,
the Supreme Court devised a two-step process for reviewing
an administrative agency's interpretation of a statute that it
administers. See also Bicvcle Trails Council of Marin v,

j 3 5, 1432 (9th Ci ("The Supreme
Court has established a two-step process for reviewing an
agency's construction of a statute it administers.”). Under
the first step, we employ "traditional tools of statutory
construction” to determine whether Congress has expressed
its intent unambiguously on the question before the court.
Chevron, 467 U.S, at 843 1. 9. 104 S.Ct, 2778. "If the intent
of Congress is clear, that is the end of the matter; for the
court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress." Id_at 842-43,
104 S.Ct. 2778 (footnote omitted). If, instead, Congress has
left a gap for the administrative agency to fill, we proceed to
step two. See id_at 843, 104 S.Ct. 2778. At step two, we
must uphold the administrative regulation unless it is
"arbitrary, capricious, or manifestly contrary to the statute.”
Id_at 844, 104 S.Ct. 2778.

*1163 B. Background

The CWA generally prohibits the "discharge of any
pollutant,” 33 U.S.C. § {311(a), from a "point source"” into
the navigable waters of the United States. See 33 US.C, §
1362(12)(A). An entity can, however, obtain an NPDES
permit that allows for the discharge of some pollutants. See
B US.C. 42(2)(1).

{3] Ordinarily, an NPDES permit imposes effluent
limitations on such discharges. See 33 U.§.C, § 1342(a)(1)
(incorporating effluent limitations found in 33 US.C.§
1311). First, a permit-holder "shall ... achiev [e] ... effluent
limitations ... which shall require the application of the best

practicable control technology [BPT] currently available."
33 US.C. § 1311(hY1XA). Second, a permit-holder "shall
.. achiev[e] ... any more stringent limitation, including
those necessary to meet water quality standards, treatment
standards or schedules of compliance, established pursuant
to any State law or regulations (under authority preserved
by section 1370 of this title)." 33 U.S.C, § 1311(YINC)
(emphasis added). Thus, although the BPT requirement
takes into account issues of practicability, see Rvbachek v.
EP4. 904 F.2d 1276, 1289 (9th Cir.1990), the EPA also "is
under a specific obligation to require that level of effluent
control which is needed to implement existing water quality
standards without regard to the limits of practicability,"
Oklahoma v. EPA, 908 F.2d 5935, 613 (10th Cir.1990)
(internal quotatioﬂ marks omitted), rev'd on other grounds
sub nom. drkensas v. Oklahoma. 503 US, 91, 112 S.Ct.
1046, 117 1L.Ed.2d 239 (1992). See also Ackels v. EP4. 1
E.3d 862, §635-66 (9th Cir, 1 993) (similar).

The EPA's treatment of storm-water discharges has been the
subject of much debate. Initially, the EPA determined that
such discharges generally were exempt from the
requirements of the CWA (at least when they were
uncontaminated by any industrial or commercial activity).
See 40 CF.R. § 125.4 (1975).

The Court of Appeals for the District of Columbia,
however, invalidated that regulation, holding that "the EPA
Administrator does not have authority to exempt categories
of point sources from the permit requirements of § 402 [33
U.S.C. § 1342]." Natural Resources Defense Council, Inc, v.
Costle, 568 F.2d 1369, 1377 (D.C.Cir.1977). "Following
this decision, [the] EPA issued proposed and final rules
covering storm water discharges in 1980, 1982, 1984, 1985
and 1988. These rules were challenged at the administrative
level and in the courts."

F.2d at 763.

werican _Mini s, 965

Ultimately, in 1987, Congress enacted the Water Quality
Act amendments to the CWA. See NRDC II. 966 F.2d at
1296 ("Recognizing both the environmental threat posed by
storm water runoff and [the] EPA's problems in
implementing regulations, Congress passed the Water
Quality Act of 1987 containing amendments to the CWA.")
(footnotes omitted). Under the Water Quality Act, from
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1987 until 1994, [EN1] most entities discharging storm
water did not need to obtain a permit. See 33 US.C §

1342(p).

FNI. As enacted, the Water Quality Act extended
the exemption to October 1, 1992. Congress later
amended the Act to change that date to October 1,
1994. See Pub.L. No, 102-580,

Although the Water Quality Act generally did not require
entities discharging storm water to obtain a permit, it did
require such a permit for discharges "with respect to which a
permit has been issued under this section before February 4,

1987," 33 US.C, § 1342(p}(2)(A); discharges "associated
with industrial activity,” 33 U.S.C. § {342(p)(2}B);
discharges from a "municipal separate sewer system serving
a population of [100,000] or more,” 33 USC §
1342mI2HC) & (D); and "[a] discharge for which the

Administrator ... determines that the stormwater discharge
contributes to a violation of a water quality standard or is a
significant contributor of pollutants to waters of the United

States,” 33 ILS.C. § 1342(p)(2)E).

*1164 When a permit is required for the discharge of storm
water, the Water Quality Act sets two different standards:
(A) Industrial discharges
Permits for discharges associated with industrial activity
shall meet all applicable provisions of this section and
section 1311 of this title.
(B) Municipal discharge
Permits for discharges from municipal storm sewers--
(i) may be issued on a system or jurisdiction-wide basis;
(ii) shall include a requirement to effectively prohibit
non-stormwater discharges into the storm sewers; and
(iii) shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including
management practices, control techniques and system,
design and engineering methods, and such other
provisions as the Administrator ... determines appropriate
for the control of such pollutants.

33 U.S.C, § 1342(p)(3) (emphasis added).
C. Application of Chevron

[4] The EPA and Petitioners argue that the Water Quality

Act is ambiguous regarding whether Congress intended for
municipalities to comply strictly with state water-quality
standards, under 33 U.S.C. § 131{(bY1XC). Accordingly,
they argue that we must proceed to step two of Chevron and
defer to the EPA's interpretation that the statute does require

strict compliance. See Zimmerman v, Oregon Dep't of
Justice, 170 F.3d 1169, 1173 (9th Cir.1999) ("At step two,

we must uphold the administrative regulation unless it is
arbitrary, capricious, or manifestly contrary to the statute.")
(citation and internal quotation marks omitted), cert. denied,

3 21 8.C IS
3129 (18

Intervenors and amici, on the other hand, argue that the
Water Quality Act expresses Congress' intent
unambiguously and, thus, that we must stop at step one of
Chevron. See, e.g., National Credit Union Admin, v. First
Nat'l Bank & Trust Co.. 522 U.S. 479, 118 S.Ct. 927

938-39, 140 L .Ed2d 1 {1998) ( "Because we conclude that
Congress has made it clear that the same common bond of
occupation must unite each member of an occupationally
defined federal credit union, we hold that the NCUA's
contrary interpretation is impermissible under the first step
of Chevron.") (emphasis in original); Sierra Club v. EPA,
118 F.3d 1324, 1327 (9th Cir.1997) ("Congress has spoken
clearly on the subject and the regulation violates the
provisions of the statute. Our inquiry ends at the first prong
of Chevron."). We agree with Intervenors and amici: For the
reasons discussed below, the Water Quality Act
unambiguously demonstrates that Congress did not require
municipal storm-sewer discharges to comply strictly with 33

S.C. § 1311((1XC). That being so, we end our inquiry
at the first step of the Chevron analysis.

[5][6] "[Q]luestions of congressional intent that can be
answered with 'traditional tools of statutory construction’ are
still firmly within the province of the courts" under
Chevron. NRDC ]I, 966 F.2d at 1297 (citation omitted).
"Using our 'traditional tools of statutory construction,’
“hevron, 46 at 843 n. 9, 104 8. 81 1.Ed.2d
694, when interpreting a statute, we look first to the words
that Congress used." Zimmeyman,_ 170 F3d at 1173
(alterations, citations, and internal quotation marks omitted).
"Rather than focusing just on the word or phrase at issue, we

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Wesflaw

191 F.3d 1159

Page 6

191 F.3d 1159, 30 Envtl. L. Rep. 20,116, 99 Cal. Daily Op. Serv. 7618, 1999 Daily Journal D.A.R. 9661, 1999

Daily Journal D.A.R. 12,369
(Cite as: 191 F.3d 1159)

look to the entire statute to determine Congressional intent."
Id. (alterations, citations, and internal quotation marks
omitted).

As is apparent, Congress expressly required industrial
storm-water discharges to comply with the requirements of
33US.C.§1311. See 33 US.C. § 1342(m(3)(A) ("Permits
for discharges associated with industrial activity shall meet
all applicable provisions of this section and section 1311 of
this title.") (emphasis added). By incorporation, then,
industrial*1165 storm-water discharges "shall ... achiev[e]
... any more stringent limitation, including those necessary
to meet water quality standards, treatment standards or
schedules of compliance, established pursuant to any State
law or regulation (under authority preserved by section 1370
of this title).” 33 U.S.C. § 1311(b)(1)(C) (emphasis added);
see also Sally A. Longroy, aulati 3
Runoff and its Inpac (viation. 58 1 Air. L. & C
355, 565-66 (1993) ("Congress further singled out industrial
storm water dischargers, all of which are on the
high-priority schedule, and requires them to satisfy all
provisions of section 301 of the CWA [33 US.C, § 1311]....
Section 301 further mandates that NPDES permits include
requirements that receiving waters meet water quality based
standards.") (emphasis added). In other words, industrial
discharges must comply strictly with state water-quality
standards.

Congress chose not to include a similar provision for
municipal storm-sewer discharges. Instead, Congress
required municipal storm-sewer discharges "to reduce the
discharge of pollutants to the maximum extent practicable,
including management practices, control techniques and
system, design and engineering methods, and such other
provisions as the Administrator ... determines appropriate
for the control of such pollutants." 33__U.S.C._§

1342(p)(3)(B)(ii).

[Z] The EPA and Petitioners argue that the difference in
wording between the two provisions demonstrates
ambiguity. That argument ignores precedent respecting the
reading of statutes. Ordinarily, "[w]here Congress includes
particular language in one section of a statute but omits it in
another section of the same Act, it is generally presumed
that Congress acts intentionally and purposely in the

disparate inclusion or exclusion." Bussello v. United States.
464 US, 16, 23,104 S.Ct. 296, 78 1.Bd.2d 17 (1983)

(citation and internal quotation marks omitted); see also
nite, OUS {
Cir1999) (stating the same principle), petition for cert.
filed, 68 USLW 3138 (Aug. 23, 1999). Applying that
familiar and logical principle, we conclude that Congress'
choice to require industrial storm-water discharges to
comply with 33 U.S.C. § 1311, but not to include the same
requirement for municipal discharges, must be given effect.
When we read the two related sections together, we
conclude that 33 _US.C. § 1342(pI(3)B)iii) does not
require municipal storm-sewer discharges to comply strictly

with 33 1L.8.C. § 131 1Y)

Application of that principle is significantly strengthened

here, because 33 U.S.C, § 1342(p)(3)B) is not merely silent

regarding whether municipal discharges must comply with
33 US.C § 1311 Instead, § [342(p)(3)B)(il) replaces the
requirements of § 1311 with the requirement that municipal
storm-sewer dischargers "reduce the discharge of pollutants
to the maximum extent practicable, including management
practices, control techniques and system, design and
engineering methods, and such other provisions as the
Administrator ... determines appropriate for the control of
such pollutants.” 33 U.S.C. § 1342(p)(3)(B)(jii). In the
circumstances, the statute unambiguously demonstrates that
Congress did not require municipal storm-sewer discharges
to comply strictly with 33 U.S.C. § 1311(Y1XC).

Indeed, the EPA's and Petitioners' interpretation of 33
JS.C. 342()(3XBY({ii) would render that provision
superfluous, a result that we prefer to avoid so as to give
effect to all provisions that Congress has enacted. See

Government of Guam ex rel. Guam FEcon. Dev, Auth. v.
United States, 179 ¥.3d 630. 634 (9th Cir.1999) ("This court

generally refuses to interpret a statute in a way that renders a
provision superfluous."), as amended, 1999 WI, 604218
(Oth Cir. _Aug.12. 1999). As all parties concede, §
1342(p)(3XB}(iii) creates a lesser standard than § 1311.
Thus, if § 1311 continues to apply to municipal storm-sewer
discharges, *1166 the more stringent requirements of that
section always would control.

Contextual clues support the plain meaning of §
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1342(p)(3)(B)(ii), which we have described above. The

Water Quality Act contains other provisions that undeniably
exempt certain discharges from the permit requirement
altogether (and therefore from § 1311). For example, "[t]he
Administrator shall not require a permit under this section
for discharges composed entirely of return flows from
irrigated agriculture.” 33 U.S.C, § 1342(/)(1). Similarly, a
permit is not required for certain storm-water runoff from
oil, gas, and mining operations. See 33 1.S.C. § 1342(1}(2).
Read in the light of those provisions, Congress' choice to
exempt municipal storm-sewer discharges from strict
compliance with § 1311 is not so unusual that we should
hesitate to give effect to the statutory text, as written.

Finally, our interpretation of § 1342(m(3)B)il) is
supported by this court's decision in NRDC II. There, the
petitioner had argued that "the EPA has failed to establish
substantive controls for municipal storm water discharges as
required by the 1987 amendments." NRDC I, 966 F.2d at
1308 This court disagreed with the petitioner's
interpretation of the amendments:
Prior to 1987, municipal storm water dischargers were
subject to the same substantive control requirements as
industrial and other types of storm water. In the 1987
amendments, Congress retained the existing, stricter
controls for industrial storm water dischargers but
prescribed new controls for municipal storm water
discharge.
Id. (emphasis added). The court concluded that, under 33
1.8.C 342(p)RXBYi), "Congress did not mandate a
minimum standards approach. " Id. (emphasis added). The
question in NRDC I was not whether § 1342(p)(3X(B)(iii)
required strict compliance with state water-quality

standards, see 33 U.S.C, § 1311(bY1)C). Nonetheless, the

court's holding applies equally in this action and further

supports our reading of 33 U.S.C, § 1342(p).
In conclusion, the text of 33 U.S.C. § 1342(p)(3)B), the

structure of the Water Quality Act as a whole, and this
court's precedent all demonstrate that Congress did not
require municipal storm-sewer discharges to comply strictly

with 33 U.S.C. § 1311(b)(1XC).
D. Required Compliance with 33 U.S8.C. § 1311(h}(1)(C)

[8] We are left with Intervenors' contention that the EPA
may not, under the CWA, require strict compliance with
state water-quality standards, through numerical limits or
otherwise. We disagree.

Although Congress did not require municipal storm-sewer
discharges to comply strictly with §_1311(0M1XC), §
L1342(p)(3YB)(iii) states that "[pJermits for discharges from
municipal storm sewers ... shall require .. such other
provisions as the Administrator ... determines appropriate
Jor the control of such pollutants." (Emphasis added.) That
provision gives the EPA discretion to determine what
poilution controls are appropriate. As this court stated in
NRDC II, "Congress gave the administrator discretion to
determine what controls are necessary.... NRDC's argument
that the EPA rule is inadequate cannot prevail in the face of
the clear statutory language." 966 F.2d at 1308.

Under that discretionary provision, the EPA has the
authority to determine that ensuring strict compliance with
state water-quality standards is necessary to control
pollutants. The EPA also has the authority to require less
than strict compliance with state water-quality standards.
The EPA has adopted an interim approach, which "uses best
management practices (BMPs) in first-round storm water
permits ... to provide for the attainment of water quality
standards." The EPA applied that approach to the permits at
issue here. Under 33 U.S.C. § 1342(p)(3)(B)(iii), the EPA's
choice to include*1167 either management practices or
numeric limitations in the permits was within its discretion.
See NRDC II. 966 F.2d at 1308 ("Congress did not mandate
a minimum standards approach or specify that [the] EPA
develop minimal performance requirements."). In the
circumstances, the EPA did not act arbitrarily or
capriciously by issuing permits to Intervenors.

PETITION DENIED.

191 F.3d 1159, 30 Envtl. L. Rep. 20,116, 99 Cal. Daily Op.
Serv. 7618, 1999 Daily Journal D.AR. 9661, 1999 Daily
Journal D.A.R. 12,369
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H
COMMUNITIES FOR A BETTER ENVIRONMENT et al.,

Plaintiffs and Respondents,
v.

STATE WATER RESOURCES CONTROL BOARD et al.,
Defendants; TESORO REFINING AND
MARKETING COMPANY, Real Party in Interest and
Appellant.

No. A100327.
Court of Appeal, First District, Division 1, California.
May 30, 2003.
SUMMARY

Two organizations filed a petition for a writ of mandate
challenging a refinery's pollutant discharge permit, as
amended by the local water quality control board and
upheld by the State Water Resources Control Board. The
trial court granted the petition on the ground that the water
quality based effluent limit (WQBEL) for dioxin discharges
in the permit was not numeric, as required by federal
regulations. (Superior Court of the City and County of San
Francisco, No. 319575, James J. McBride, Judge.)

The Court of Appeal reversed and remanded. The court held
that the relevant federal regulation did not require that a
WOQBEL be numeric in all cases. Under the circumstances,
the court held, the agencies involved properly concluded
that a numeric WQBEL was not feasible. The court further
held that the agencies’ establishment of a rigorous schedule
of compliance, which would require the refinery either to
comply with the dioxin requirements of a written,
quantitative plan and analysis for maintaining water quality
in all seasons, in the interests of achieving a comprehensive
regional solution, or to reduce dioxin discharges to zero,
amounted to a WQBEL, even though not numeric. (Opinion
by Marchiano, P. J., with Swager and Margulies, JJ.,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(la, ib, Ic) Pollution and Conservation Laws §
5--Pollution--Water Pollution--Refinery's Discharge of
Dioxins--Nature of Effluent Limits Imposed.

In a proceeding for a writ of mandate by two organizations
challenging a refinery’s pollutant discharge permit, as
amended *1090 by the local water quality control board and
upheld by the State Water Resources Control Board, the
trial court erred in granting the relief prayed for on the
ground that the water quality based effluent limit (WQBEL)
for dioxin discharges in the permit had to be numeric. The
relevant federal regulation does not require that a WQBEL
be numeric in all cases. Under the circumstances, the
agencies involved properly concluded that a numeric
WQBEL was not feasible. Further, the agencies'
establishment of a rigorous schedule of compliance, which
would require the refinery either to comply with the dioxin
requirements of a written, quantitative plan and analysis for
maintaining water quality in all seasons, in the interests of
achieving a comprehensive regional solution, or to reduce
dioxin discharges to zero, amounted to a WQBEL, even
though not numeric.

[See 4 Witkin, Summary of Cal, Law (9th ed. 1987} Real

Property, § 69; West's Key Number Digest, Environmental
Law €= 186.]

(2) Administrative Law § 138--Judicial Review and
Relief--Decision of Courts on Review and Subsequent
Proceedings--Deference to Agency's Decision.

In reviewing a trial court's grant of mandamus relief from an
agency decision, the appellate court extends appropriate
deference to the agency and its technical expertise.

(3) Administrative Law § 121--Judicial Review and
Relief--Scope and Extent of Review--Questions of
Law--Interpretation of Statutes and Regulations.

While the interpretation of a statute or regulation is
ultimately a question of law, a court must defer to an
administrative agency's interpretation of a statute or
regulation involving its area of expertise, unless the
interpretation flies in the face of the clear language and
purpose of the interpreted provision.

(4) Administrative = Law §  35--Administrative
Actions--Legislation or Rule Making--Construction and

Copr. © Bancroft-Whitney and West Group 1998
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Interpretation of Rules and Regulations--Deference to
Agency.

A court must extend considerable
administrative agency's interpretation of its own regulations
or the regulatory scheme that the agency implements or
enforces. The agency interpretation is entitled to great
weight unless unauthorized or clearly erroneous. The factors
governing the degree of judicial deference to agency
interpretations include the court's assumption that the
agency has the technical knowledge and expertise to
interpret complex regulations in a technical or complex
scheme. They also include the likelihood that agency
officials have reached the *1091 interpretation after careful
and studied review and input from the public.
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MARCHIANO, P. J.

Appellant Tesoro Refining and Marketing Company
operates the Golden Eagle Refinery (the Refinery) near
Avon, California, on the shores of Suisun Bay. The Refinery
operates under a National Pollutant Discharge Elimination
System (NPDES) permit issued by the Regional Water
Quality Control Board, San Francisco Bay Region
(Regional Board). The permit regulates the Refinery's
discharges of dioxins and other pollutants into Suisun Bay.
In June 2000 the Regional Board amended the permit. After
an administrative appeal, the State Water Resources Control
Board (State Board) upheld the amended permit.

deference to an -

Respondents, Communities for a Better Environment and
San Francisco BayKeeper, challenged the amended permit
by a petition for writ of mandate in the superior court.
Respondents argued, inter alia, that the amended permit
failed to comply with applicable federal pollution control
laws because it failed to set a numeric "water quality based
effluent limit" (WQBEL) for dioxin discharges. The
superior court agreed and pgranted the petition. Tesoro
appeals from the judgment granting the writ of mandate, and
argues that the trial court erred by ruling a WQBEL had to
be numeric. We reverse because a WQBEL does not have to
be numeric in all cases, and under the circumstances of this
case three administrative agencies properly approved the
amended permit as a valid means of pollution control.
*1092

I. Background

Before we review the merits, we must first discuss the legal,
factual, and procedural background of this case.

A. Legal Background

We begin with a brief overview of the applicable law. To
enhance understanding we wuse italics to introduce
significant terms of art of pollution control.

In 1972, Congress enacted the Federal Water Pollution
Control Act (33 U.S.C. § 1251 et seq.), commonly known as
the Clean Water Act (CWA). (See WaterKeepers Northern

alifornia v, State Water Resources Con d. (200
CalApp.4th 1448, 1452  [126 al.Rptr.2d 38
(WaterKeepers).) The goal of the CWA is "to restore and
maintain the chemical, physical, and biological integrity of
the Nation's waters." (33 U.S.C. § 1251(a); see Arkansas v.
delahoma (1992) 503 U.S. 91, 10 2 S.Ct. 1046, 1054;

117 L..Bd.2d 239] (drkansas).)

Generally, the CWA "prohibits the discharge of any
pollutant except in compliance with one of several statutory
exceptions. [Citation.]" (WaterReepers. supra, 102
Cal.App.4th at p_1452) The most important of those
exceptions is pollution discharge under a valid NPDES
permit, which can be issued either by the Environmental
Protection Agency (EPA), or by an EPA-approved state
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permit program such as California's. (33 11.8.C. §_1342;
WaterKeepers, supra, at p. 1452; see drkansas, supra, 503
U.S. at pp. 101-103 [112 S.Ct. at pp. 1054-1055].) NPDES
permits are valid for five years. (33_1.8.C._ §
1342(b)(1B).)

Under the CWA's NPDES permit system, the states are
required to develop water quality standards. (33 U.S.C, §
1313(a); see Arkansas. supra, 503 U.S, atp, 101 {112 S.Ct
at.p. 1054]) A water quality standard "establish[es] the
desired condition of a waterway." (R03 18, atp. 101 {112
S.Ct at p. 1054).) A water quality standard for any given

waterway, or "water body,"” has two components: (1) the
designated beneficial uses of the water body and (2) the
water quality criteria sufficient to protect those uses. (33

US.C. § 1313(c)(2)A), 40 CER. § 131.3() (2002).)

Water quality criteria can be either narrative or numeric.
(40 CFR. § 131.3(b) (2002).) By way of example, in its
decision below the State Board noted that "[a] typical
prohibits 'the discharge of toxic
pollutants in toxic amounts. " A numeric criterion
establishes a quantitative limitation on pollutant
concentrations or levels, to protect beneficial *1093 uses of
the water body. (40 C.F.R. § 131.3(b) (2002).) The State
Board noted, "An example of a numeric saltwater criterion
for copper to protect aquatic life is 3.1 micrograms per liter
(ug/l) as a monthly average."

narrative criterion ...

Generally, to meet water quality standards a polluter must
comply with effluent limitations. The CWA defines an
effluent limitation as "any restriction established by a State
or the [EPA] Administrator on quantities, rates, and
concentrations of chemical, physical, biological, and other
constituents which are discharged from point sources into
navigable waters, the waters of the contiguous zone, or the
ocean, including schedules of compliance." (33 _U.S.C. §
1362(11).) [FN1} "Effluent limitations are a means of

achieving water quality standards.” (Trustees for Alaska v,
EPA (9th Cir. 1984) 749 F.2d 549, 557, italics in original.)

FN1 A "point source" is defined as "any
discernible, confined and discrete conveyance,
including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure,

container, rolling stock, concentrated animal
feeding operation, or vessel or other floating craft,

from which pollutants are or may be discharged.”

(33 US.C. § 1362(14))

NPDES permits establish effluent limitations for the
polluter. 33 U.S.C, §§ 1311, 1312, 1342(a)(1}; EP4 v. Stare
£26 S.Ct, 2022, 2025, 48 L.Ed2d 578] (EPA).) CWA's
NPDES permit system provides for a two-step process for
the establishing of effluent limitations, First, the polluter
must comply with technology-based effluent limitations,
which are limitations based on the best available or practical
technology for the reduction of water pollution. (33_31.S.C.
§ 1311(YA); see EPA. & 204-205 [96 S
pp. 2024-20251.)

Second, the polluter must also comply with more stringent
water quality-based effluent limitations (WQBEL's) where
applicable. In the CWA, Congress "supplemented the
'technology-based' effluent limitations with ‘water
quality-based' limitations 'so that numerous point sources,
despite individual compliance with effluent limitations, may
be further regulated to prevent water quality from falling

below acceptable levels.' " (National Wildlife Fed. v. U.S
Army Corps (D.Or, 2000) 92 F.Supp.2d 1072, 1075, quoting

EPA, suprg 503 U.S, atp, 205, fn, 12 196 8.Ct, atp. 2025].)

The CWA makes WQBEL's applicable to a given polluter
whenever WQBEL's are "necessary to meet water quality
standards, treatment standards, or schedules of compliance,
established pursuant to any State law or regulations ...." (33
US.C. § 1311(bYEIXC); 40 CER, § 122 44(a¥(1) (2002).)
Generally, NPDES permits must conform to state water
quality laws insofar as the state laws impose more stringent
pollution controls than the *1094 CWA. (33 U.S.C. § 1370;

see Wat. Code, §§ 13263, subd. (a), 13372.) Simply put,
WQBEL's implement water quality standards. [FN2}

FN2 In California, water quality standards are
established through regional water quality control
plans, known as basin plans, which are approved

by the State Board. (See WaterKeepers, supra, 102
Cal. AppAth at pp. 1451-1452.)
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EPA regulations implement the two-prong effluent
limitation system for NPDES permits. The regulation
pertinent to the issue on appeal is 40 Code of Federal
Regulations part 122.44 (2003) (section 122.44). [FN3]
Section 122.44(a)(1) requires technology-based effluent
limitations. Section 122.44(d) governs WQBEL's.

FN3 Henceforth, we will refer to this part as
"section 122.44," and to any of its subdivisions or
smaller components as, for example, "section
122.44(d)(1)()."

Section 122.44(d)(1)(i) requires WQBEL's whenever the
permitting agency determines that pollutants "are or may be
discharged at a level which will cause, or have the
reasonable potential to cause, or contribute to an excursion
above any State water quality standard, [including narrative
criteria for water quality]." (Italics added.) According to the
State Board's decision, "The analysis to determine what
poliutants must have [WQBEL's] is commonly called the
'reasonable potential analysis.'"

Section 122.44(d)(1)(iii) provides that "When the permitting
authority determines ... that a discharge causes, has the
reasonable potential to cause, or contributes to an in-stream
excursion above the allowable ambient concentration of a
State numeric criteria within a State water quality standard
for an individual pollutant, the permit must contain effluent
limits for that pollutant."

Section 122.44(d)(1)(vi) provides that "Where a State has
not established a water quality criterion for a specific
chemical pollutant that is present in an effluent at a
concentration that causes, has the reasonable potential to
cause, or contributes to an excursion above a narrative
criterion within an applicable State water quality standard,
the permitting authority must establish effluent limits using
one or more of the following options:

"(A) Establish effluent limits using a calculated numeric
water quality criterion for the pollutant which the permitting
authority demonstrates will attain and maintain applicable
narrative water quality criteria and will fully protect the
designated use. Such a criterion may be derived using a
proposed State criterion, or an explicit State policy or

regulation interpreting its narrative water quality criterion,
supplemented with other relevant information which may
include: EPA's Water Quality Standards Handbook, October
*1095 1983, risk assessment data, exposure data,
information about the pollutant from the Food and Drug
Administration, and current EPA criteria documents; or

"(B) Establish effluent limits on a case-by-case basis, using
EPA's water quality criteria, published under section 304(a)
of the CWA, supplemented where necessary by other
relevant information; or )

"(C) [The parties agree that option C, the third and final
option, is not pertinent to this case. We therefore omit it.]"

We note that the trial court granted the writ of mandate on
the ground that the Refinery permit, as amended by the
State Board, "does not contain a numeric WQBEL ... in
violation of [section] 122.44(d)(1)(vi)(A)." Whether section
122.44(d)(1)(vi)(A) requires a numeric WQBEL is the
central issue to this appeal. As noted above, a water quality
standard can be numeric; the question before us is whether
a WQBEL, which implements a narrative or numeric water
quality standard, must itself be numeric. Before we reach
that issue we must conclude our discussion of this case's
legal, factual, and procedural background.

Water quality standards do more than provide the basis for
deriving effluent limits. The standards also are instrumental
in identifying bodies of water which are impaired by the
cumulative discharges of pollutants. The CWA requires the
states to identify all bodies of water for which
technologically-based effluent limitations are insufficient to

maintain water quality standards. (33__US.C, §
1313(d)(1)(A); see 40 C.F.R. § 130.7 (2002).)

For all such identified water bodies, and for all appropriate
pollutants discharged therein, the state must establish a fotal
maximum daily load (TMDL), which defines the maximum
amount of the pollutant which can be discharged-or
"loaded"-into the body of water from all combined pollution
sources. (40 _CFR. _§ 130.2(0)  (2002); see
Dioxin/Qrganechlorine Center v. Clarke (9th Cir. 1995) 57

E3d 1517, 1520.) A TMDL is "a written, quantitative plan
and analysis for attaining and maintaining water quality
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standards in all seasons for a specific waterbody and

pollutant.” (40 C.ER. § 130.2(h) (2002).)

A TMDL must be "established at a level necessary to
implement the applicable water quality standards ...." (33
US.C. § 1313(d(UXC)) A TMDL assigns a waste load
allocation (WLA) to each point source, which is that portion
of the TMDL's total pollutant load, which is allocated to a
point source for which an NPDES permit is required.
(*109640 CFER. § 1302(g) (2002)) Once a TMDL is
developed, effluent limitations in NPDES permits must be
consistent with the WLA's in the TMDL. (§
122.44(d)(1)(vii)(B).) In fact, a WLA in a completed TMDL
is a type of WQBEL. (40 C.F.R. § 130.2(h) 2002).)

B. Factual Background

The factual background of this case, both scientific and
historical, is not in material dispute.

1. Scientific Background-Dioxins and Furans [FN4]

Dioxins (polychlorinated dibenzodioxins) and furans
(polychlorinated dibenzofurans) are two classes of over 200
structurally similar compounds. Seventeen of these
compounds are considered the most toxic, at least for the
purposes of the water quality case now before us. The most
toxic of the 17 is the dioxin known as
"2,3,7,8-tetrachlorodibenzo-p-dioxin,” also known as
"2,3,7,8-TCDD." The other 16 compounds are 6 dioxins and
10 furans, collectively considered "congeners" of
2,3,7,8-TCDD, meaning simply that they possess similar
qualities or characteristics. [FN5] For the sake of simplicity,
further references to "dioxins" in this opinion are to these 17
toxic dioxins and furans.

FN4 We take the facts in this part primarily from
the written decision of the State Board. We by no
means intend to present a comprehensive scientific
discussion of the nature of dioxins and furans and
their effect on the environment. Such a discussion
is neither within the expertise of this court nor
necessary for our resolution of this case.

FN5 A "congener" is defined generally as "[a]
member of the same kind or class with another, or

nearly allied to another in character." (Oxford

English Dict. (2d ed. 1989)
<http://www.dictionary.oed.com.html> [as of May
30, 2003].)

Dioxins are not produced intentionally. They are formed as
undesired byproducts of combustion and the manufacture
and use of certain chlorinated chemical compounds. They
exist in the environment worldwide, particularly in air,
water, soils, and sediments. They enter the atmosphere
through aerial emissions and widely disperse through a
number of processes, including erosion, runoff, and
volatilization from land or water. For example, automobile
exhaust is a common source of dioxins.

Dioxins are insoluble in water and very persistent in soil and
sediments. They are absorbed into organic matter and
bicaccumulate in human and animal tissue. They enter the
food chain and thus bioaccumulate in human tissue from
consumption of contaminated food, especially meat, fish,
shellfish, and eggs. *1097

The EPA has targeted dioxins as dangerous and toxic
substances since at least 1984. The State Board and the
Regional Board have regulated dioxin discharges since at
least the early 1990's.

2. Historical Background

As noted in the lead paragraph, Tesoro operates the
Refinery on the shores of Suisun Bay. [FN6] The Refinery
processes an average of 150,000 barrels of crude oil a day,
producing gasoline and diesel fuel. Treated wastewater from
the Refinery production-an average of 4.7 million gallons
per day-is discharged into Suisun Bay through an outfall
pipe known as "Waste 001." Waste 001 lies at the end of a
two-mile canal, known as the "Clean Canal," through which
storm water from several other industrial facilities drains
into the bay. Thus, only a portion of the bay discharge from
Waste 001 comes from the Refinery-although that fact was
not known at the outset, but only emerged over time.

FN6 Various changes in the ownership and name
of the Refinery do not concern us here.

Five of the 17 dioxins discussed above are consistently
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found in the Refinery's wastewater. The five do not include
2,3,7,8-TCDD.

The Refinery's discharges are governed by NPDES permit
No. CA0004961, first issued by the Regional Board in 1988.
In 1993, the Regional Board reissued the permit, and
imposed-apparently for the first time-a numeric WQBEL for
dioxins, The 1993 pemit included a WQBEL of 0.14
picograms per liter (pg/L) of "TCDD equivalents.” [FN7]
The phrase "TCDD equivalents" refers to the 17 toxic
dioxins discussed above. The WQBEL of 0.14 pg/L was
based on the State Board's 1992 amendments to the San
Francisco Bay Basin Plan.

FN7 A picogram is one million-millionth of a
gram, or 1 x 10-12 gram. (See Oxford English
Dict., supra, definition of prefix "pico-," <http://
www.dictionary.ced.com.html> [as of May 30,
2003).)

The 1993 permit included a compliance schedule consisting
of six tasks the Refinery was charged to complete. These
included continuing a pilot study of a method of pollution
control, and submitting technical and progress reports. The
Refinery was to comply fully with the effluent limit by June
30, 1995, It appears that when the 1993 permit was issued,
the Regional Board assumed the Refinery was the sole, or at
least the primary, source of dioxin discharge into Suisun
Bay.

By October 1993, the Refinery had begun treating its
wastewater with granulated activated carbon. This treatment
was "successful at removing greater than 95% of the
dioxins" from the Refinery's discharges. *1098

On June 21, 1995, the Regional Board reaffirmed the
Refinery's 1993 NPDES permit, by rejecting the Refinery's
request for an amendment to the numeric WQBEL for
dioxins. The Regional Board found that "the effluent limif
specified” in the 1993 permit "is appropriate and necessary
for the full protection of water quality for beneficial uses.”

On November 15, 1995, the Regional Board issued a
cease-and-desist order (CDO) against the Refinery. In the
CDO the Regional Board observed that-despite the removal

of 95 percent of the dioxins from the wastewater by carbon
treatment-the monitoring data since November 1993 "show
no appreciable reduction of dioxins levels in the discharge
from [the Refinery). The data show that although treatment
of the regeneration wash water was effective at the source, it
had little if any impact on the final discharge."

The Regional Board then observed: "[The Refinery] has
performed some preliminary studies to determine other
potential sources of dioxins to Waste 001. Although not
conclusive at this time because of the limited amount of data
available, these preliminary studies indicate that [the
Refinery's] treatment plant effluent may not be the major
source of dioxins in the Waste 001 discharge. Other streams
which combine with the treatment plant effluent in the
'Clean Canal' may be contributing greater quantities of
dioxins. These streams include [the Refinery's] coke storage
pond water, storm water runoff from non-process areas,
storm water runoff from adjoining properties, and possibly
even sediment in the 'Clean Canal.' Further investigation is
necessary to verify any of these preliminary findings."

The Regional Board found that the Refinery "has put forth a
reasonable amount of effort ... to solve the dioxin problem
by installing the treatment system for catalytic reformer
wash water." But the fact of continued pollution remained,
regardless of the uncertainty about its source. The Regional
Board found that all seven compliance samples of the Waste
001 discharge into Suisun Bay contained dioxins above the
effluent limit of the 1993 permit, i.e., 0.14 pg/L. "These data
show that [the Refinery] has violated and is threatening to
continue to violate the effluent limit for dioxin specified in"
the 1993 and 1995 permits. Thus, "additional effort is
necessary to reduce the discharge of dioxins so that
beneficial uses of the receiving water are fully protected.”

Accordingly, in the CDO the Regional Board ordered the
Refinery to immediately comply with an interim effluent
limit of 0.14 pg/L for 2,3,7,8-TCDD, the most toxic dioxin,
and to conduct a comprehensive study of measures to enable
the Refinery to comply with a final effluent limit of 0.14
*1099 pg/L for all 17 dioxins. Such "final compliance” with
the effluent limit for all dioxins was required by July 1,
1999.
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On June 16, 1999, the Regional Board issued an order
extending the deadline for final compliance to July 1, 2000.
In its six-page order, the Regional Board found the Refinery
"has been in compliance with the interim" effluent limit for
2,3,7,8-TCDD. The Regional Board further found that the
Refinery was still out of compliance with the effluent limits
for the other 16 dioxins, as set forth in the 1993 and 1995
permits, but through its pollution control efforts the
Refinery had substantially reduced discharge concentrations
of those dioxins.

The Regional Board also noted that a Refinery investigation
had shown that the refinery was not the primary source of
dioxins in Suisun Bay. Rather, the dioxins entered the water
by "atmospheric deposition," from sources such as motor
vehicle exhaust and wood burning. The Refinery's
wastewater thus became a "conveyance[] of dioxins ... from
other sources."

The Regional Board granted the extension of the final
compliance deadline because changes in the statewide water
quality standards and policies regarding dioxins were
forthcoming, and the Regional Board believed that any
action to revise the terms of the CDO should await the new
standards.

In May of 1999 the EPA formally declared Suisun Bay an
impaired water body for several pollutants, including
dioxins. In November 1999 the EPA wrote the Regional
Board regarding the Refinery's permit, and stated the
WQBEL for dioxins should be zero "unless a TMDL is
completed which concludes that an alternative load can be
assimilated by the receiving water." The EPA proposed that
the Refinery's permit contain "[a] final limit ... that
compliance with the final WQBEL will be required within
___ Yyears (not to exceed the time allowed in the Basin
Plan). This limit will either be the WLA determined from an
approved TMDL, or zero." The EPA also suggested that the
Refinery be subject to numerous provisions, including a ban
on increasing the mass of dioxins in the Bay and the
implementation of an aggressive source control program.

The EPA reviewed the Regional Board's proposed changes
to the permit. By a letter dated February 1, 2000, the EPA
commented favorably on the proposed changes. The EPA

specifically agreed with the Regional Board's proposal to
complete a TMDL to derive a final WQBEL for dioxins.
The EPA also agreed that the proposed permit incorporated
EPA’s suggested scheme of final limits of either a WLA
from a completed TMDL, or *1100 zero-and that these
proposed final limits "meet the [WQBEL) requirements of
... [section] 122.44(d)."

On February 16, 2000, the Regional Board implemented the
proposed changes by reissuing the Refinery's NPDES
permit. The 2000 permit concluded that the Refinery's
dioxin discharges have a reasonable potential of exceeding
water quality standards. The 2000 permit retained the 0.14
pg/L. WQBEL for all 17 dioxins. The Regional Board noted
in the permit that the Refinery continued to reduce
substantially dioxin concentration, and that the Refinery was
not the primary source of the dioxins.

The WQBEL of 0.14 pg/L. was retained as an interim
limitation, imposed pending the completion of a TMDL. In
light of the 1999 EPA finding that Suisun Bay was impaired
for dioxins, the Regional Board included in the 2000 permit
a statement of its intent to adopt a TMDL for dioxins by
2010. The TMDL for dioxins would include a WLA for the
Refinery. "The final effluent limitations for [the Refinery's
dioxin] discharge will be based on [the] WLA[] ... derived
from the TMDL[)." The Regional Board determined to
maintain the effluent limitations from the 1995 permit until
such time as the TMDL was completed-at that point the
Regional Board "[would] adopt a WQBEL consistent with
the corresponding WLA."

The adoption of the TMDL involved the EPA and was
expected to take up to 13 years from the May 1999 EPA
finding.

On June 21, 2000, the Regional Board amended the 2000
permit. In what we shall refer to as "the 2000 amendment,"
the Regional Board rescinded the numeric WQBEL of 0.14
P/L because it was "not appropriate” for the Refinery. The
Board gave two reasons for this action. First, the May 1999
EPA finding required a ‘'region wide cross media
assessment of the [dioxin] problem ... [which] should resuit
in a more balanced, and more effective limitation" for the
Refinery.
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Second, "[the Refinery] has reduced the dioxins ... in its
discharge by 85 percent since CDO adoption. Despite this
[the Refinery] cannot comply with [the numeric WQBEL].
The root cause of the violations are not within [the
Refinery's] control, and the next step of treatment will be
overly burdensome and not cost effective relative to the
benefits. [The Refinery] provided data in 1997 that supports
[its] contention that the violations are caused by ambient air
deposition of dioxins ... Much of this is beyond [the
Refinery's] control .... [The Refinery] has estimated that $10
[m]illion may be necessary to implement the next step of
reduction. [The Refinery's] mass contribution is minor
compared to other storm water inputs into the Bay." *1101

The Regional Board replaced the numeric WQBEL with an
interim effluent limitation of 0.65 pg/L. This was not a
WQBEL-the new interim effluent limitation was not water
quality-based, but performance-based. That is, the new
interim  effluent limitation was based on facility
performance, viz., the actual concentrations of dioxins in the
Refinery's discharge. The limitation applied to five of the 17
dioxins actually found in the discharge. But the 2000
amendment requires the Refinery to monitor for all 17
dioxins. The limitation was calculated from effluent samples
collected from August 1996 to January 2000. The limitation
was based on the mean plus three standard deviations. It
represents the 99.87 percentile of the August 1996 to
January 2000 data.

The Regional Board intended the 0.65 pg/L interim effluent
limitation to apply until the EPA prepared a TMDL for
dioxins in Suisun Bay, at which point the final WQBEL for
dioxins would be established as a WLA in the TMDL. The
Regional Board estimated that the EPA would complete the
TMDL by 2012. If one were not complete at that time, the
WQBEL for dioxins would be "no net loading," or zero.
These two alternative WQBEL's, the WLA or zero, are
entirely consistent with the EPA's position in its letters of
November 1999 and February 2000.

The 2000 amendment also included provisions for
compliance monitoring. In fact, the amended 2000 permit
contained a 12-year schedule of compliance imposing
detailed responsibilities on the Refinery. These
requirements include preparation of a pollution prevention

plan addressing dioxins, accelerated monitoring in the event
that additional dioxins are discovered in the effluent, and
participation in the San Francisco Bay Regional Monitoring
Program which gathers data in support of the development
of the TMDL. [FN8]

FN8 For instance, the 2000 amendment provides:
"In the interim, until final WQBELs are adopted,
statt  and  federal  antibacksliding and
antidegradation policies require that the Board
retains effluent concentration limits from the
Previous Order [the 1995 permit] to ensure that the
waterbody will not be further degraded. In addition
to interim  concentration limits, interim
performance-based mass limits are required to limit
the discharge of [EPA-identified] pollutants to their
current levels. These interim mass limits are based
on recent discharge data.... Where pollutants have
existing high detection limits [such as dioxins],
interim mass limits are not required because
meaningful performance-based limits cannot be
calculated for those pollutants with non-detectable
concentrations. However, [the Refinery is] required
to investigate alternative analytical procedures that
result in lower detection limits.... [The Refinery]
will also be required to conduct a study to
investigate the feasibility and reliability of
increasing sample size to reduce the detection
limits for [dioxins]."

C. Procedural Background

Respondents appealed to the State Board from the Regional
Board's orders reissuing and amending the 2000 permit.
After an evidentiary hearing *1102 the State Board issued a
lengthy decision largely upholding the orders of the
Regional Board.

The State Board described the issuance of the 2000 permit
as interim permitting, a process whereby five-year NPDES
permits are issued in the interim pending the preparation of
a TMDL-which frequently takes much longer than the
lifetime of the permit.

The State Board noted that interim permitting "can be
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problematic because if a water body is impaired, the water
may not be able to assimilate more of the impairing
pollutant, If this is the case, effluent limitations for the
pollutant may be based solely on the applicable criterion or
objective with no allowance for dilution. Hence, they may
be extremely stringent. Ultimately, when the TMDL is
done, the stringent limitations may become unnecessary
because nonpoint source controls may provide assimilative
capacity for the point source discharges[.] This may be
especially true in cases where [as here] nonpoint pollutant
sources are the primary contributors and point sources [such
as the Refinery] are insignificant.”

After considering the evidence, including expert testimony,
the State Board concluded the Regional Board acted
properly by imposing the performance-based effluent
limitation and the schedule of compliance. The State Board
noted that dioxins posed a problem that had to be solved on
a regional level by creation of a TMDL. In the interim, the
Refinery could comply with an effluent level consistent with
its actual performance. The State Board pointed out the
Refinery was not a significant source of dioxins: "evidence
in the record indicates that the dioxins ... in [Waste 001] are
due primarily to stormwater runoff." And the Refinery had
instituted measures resulting in an 85 percent reduction of
dioxins discharged from the Clean Canal.

The State Board agreed with the Regional Board's
determination that dioxins from the Refinery's
discharge-even though the dioxins entered the discharge
waters from other sources-created a reasonable potential for
causing or contributing to the exceeding of water quality
standards. Thus, under section 122.44(d), a WQBEL was
required in the NPDES permit. The State Board concluded:
"The Regional Board complied with the [CWA] because it
did include water quality-based effluent limitations for all
17 dioxin[s] ... in the permit findings. These limits will be
based on a TMDL or on no net loading.” The State Board
concluded the Regional Board properly imposed the
performance-based interim effluent limitation under the
circumstances of this case. The State Board also determined
that the interim limit of 0.65 pg/L did not allow the Refinery
to increase its discharges of dioxins. *1103

The State Board reduced the 12-year schedule of

compliance to 10 years, to comply with the 1995 basin plan.
In all other respects pertinent to this opinion, the State
Board upheld the Regional Board.

Respondents challenged the State Board's determination
with a petition for writ of mandate filed in superior court.
Respondents raised three issues: (1) that the amended 2000
permit violated the CWA and section 122.44(d) by failing to
establish a WQBEL for dioxins; (2) that the permit violated
the antibacksliding provisions of the CWA; and (3) that the
permit schedule of compliance was invalid because no
WQBEL had been established.

The superior court granted mandamus relief on issue (1),
ruling that the amended 2000 permit "does not contain a
numeric WQBEL," and thus violates section
122.44(d)(1)(vi)(A).

Specifically, the court ruled as follows: (a) that the parties
did not dispute the Refinery's permit must contain a
WQBEL for dioxins; (b) that the interim effluent limitation
of 0.65 pg/L was not a WQBEL because it was performance
based, not water quality based; and (c) that "[t]he final
limits established in {the amended 2000 permit] do not
constitute WQBELSs because they are not numeric limits as
required by [section] 122.44(d)(1)(vi)(A). The primary final
limit, the TMDL-based limit, is not a WQBEL within the
meaning of [s]ection 122.44(d)[(1)}(vi)(A) because no
TMDL has yet been established by [the] EPA or the State,
and it therefore does not constitute a numeric limit. The
alternate final limit, the limit of 'no net loading,' is not a
WQBEL  within  the meaning of [s]ection
122.44(d)[(1)](vi)(A) because the State has not yet
developed a program that establishes a numeric limit."

The superior court did not reach issues (2) and (3) of the
petition.

I1. Discussion

(12) Tesoro makes numerous arguments on appeal, but first
argues the trial court erred by determining that a WQBEL in
the amended 2000 permit had to be numeric. Respondents
counter by essentially arguing that the amended permit
contained no WQBEL at all, numeric or otherwise, because
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the permit did not "establish" a current effluent limitation
but deferred to the future process of TMDL development.
We conclude that a WQBEL does not always have to be
numeric, and that under the circumstances of this case the
Regional Board did include valid WQBEL's in the permit.

(2) We first note our standard of review must extend
appropriate deference to the administrative agencies in this
case, and their technical expcrtise *1104 (See e.g.,
1 X Y jor 9% 3
690, 702 [166 Cal.Rptr. 331, 613 P.2d 379]; lZm:e_,_Kaep_er&
supra. 102 Cal.App.dth at pp. 1457-1458.) (3) And while
interpretation of a statute or regulation is ultimately a
question of law, we must also defer to an administrative
agency's interpretation of a statute or regulation involving
its area of expertise, unless the interpretation flies in the face
of the clear language and purpose of the interpreted

provision. (See Eamilv Planning dssociates Medical Group,

Ine._ v. Belshé (1998) 62 Cal Appdth 999, 1004 [73
Cal Rptr.2d 221].)

(1b) We conclude that section 122.44(d) does not require a
numeric WQBEL under the circumstances of this case. In
the pertinent text of section 122.44(d), the word "numeric"
never modifies "effluent limitation,” only "water quality
criterion." The reference to “"numeric water quality
criterion” is in section 122.44(d)(1)(vi)(A)-the very

provision the trial court here found required a numeric
WQBEL. But the EPA has made it clear that the function of
section 122.44(d)(1)(vi) is to allow a permitting authority to
derive a numeric water quality criterion when the state has

only a narratzve criterion. (National !ZOHmant D1sq;agg

Section 122.44(d)(1)(vi) "requires NPDES permit writers to
use one of three mechanisms to translate relevant narrative

criteria  into chemzcal—speczjzc effluent limitations."

1993) 996 F.2d 346, 350.

It thus appears that in the application of the modifier
"numeric," the trial court confused effluent limitations (i.e.,
WQBEL's) with water quality criteria. We see nothing in the
regulation which mandates numeric WQBEL's in all
circumstances. The definition of "effluent limitation" in the

CWA refers to "any restriction,” does not specify that a
limitation must be numeric, and provides that an effluent
limitation may be a schedule of compliance. (33 1LS.C. §
1362(11).) Moreover, section 122.44(k)(3) permits
non-numeric WQBEL's where numeric ones are not
feasible.9 [FN9]

FN9 The regulation provides that so-called "best
management practices” may control or abate
pollution discharges when "[n]umeric effluent
limitations are infeasible ..." This is not
inconsistent with section 122.45(d)(1), which
requires that effluent limitations for continuous
discharges be stated as maximum daily and average
monthly discharge limitations "unless
impracticable."

Case law is limited. A few cases seem to assume that a
WQBEL is always a number, but the cases do not squarely
address and decide the issue. (Seg dnt. Iron & Steel Inst. v,
E.P.A. (3d Cir. 1976) 543 F.2d 521, 528: dmerican Iron and
Steel Institute v. EP.A. (3d Cir. 1975 526 F.2d 1027,
1045.) But *1105 Natural Resources Defense Council, Inc.
x. Costle (D.C. Cir, 1977) 568 F.2d 1369 (Costle), suggests

that Congress did not intend numeric effluent limitations to
be the only limitation on pollution discharges under the
CWA, but intended a flexible approach including alternative

effluent control strategies. (Costle. supra. 568 F.2d at p.
1380 & fn. 21.)

We find instructive a prior decision of the State Board, of
which we have taken judicial notice: In the Matter of the

Petition of Citizens for_a Better EnvironmentSave San

rancise ssociqti d n lara_ Valley
wdubo ie er N 91- May I
1991 W1 135460 (Cal.St.Wat.Res.Bd.}. In that order, the

State Board stated: "The petitioners contend that the Clean
Water Act, and regulations and court decisions interpreting
the Act, require the inclusion of numeric effluent limitations
in NPDES permits .... We have reviewed these authorities,
and also opinions we have received from EPA, and
conclude that numeric effluent limitations are not legally
required. Further, we have determined that the program of
prohibitions, source control measures and 'best management
practices’ set forth in the permit constitutes effluent
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limitations as required by law." (1991 W] 135460, p. * 12.)

The State Board noted the EPA's regulatory definition of
"effluent limitation" was broad, and noted that the Costle
decision supported the conclusion that numeric limitations
were not required-especially since CWA " 'gives EPA
considerable flexibility in framing the permit to achieve a
desired reduction in pollutant discharges....' " (1991 WL

133460, p. *13, quoting Costle, supra, 568 F.2d atp, 1380.)

Specifically referring to section 122.44(d)(1), the State
Board noted the regulation did not contain "the term
'numeric' effluent limitation.... Concededly, in most cases,
the easiest and most effective chemical-specific limitation
would be numeric. However, there is no legal requirement

that effluent limitations be numeric.” (1991 WL, 135460, p.
*19, fn. omitted.)

In the present case, the Regional and State Boards in
essence concluded that a numeric WQBEL was not feasible
(i.., "not appropriate”) for the reasons discussed above. In
accordance with applicable regulations, Tesoro's NPDES
permit did not have to contain a numeric WQBEL, and the
trial court erred by granting mandamus relief on that
ground.

We turn to respondents' contention that the permit contains
no WQBEL's at all, numeric or otherwise, because the
Regional and State Boards deferred the determination of
effluent limitations to the future completion of a TMDL,
and did not establish current limitations. We note that this is
not the *1106 typical case of a point-source polluter
significantly contributing to toxic concentrations in a water
body. It is undisputed the Refinery is not the primary source
of the dioxins in Suisun Bay, but the dioxins in fact come
from other sources, including the forces of nature, beyond
the Refinery's control. The goal of which we should not lose
sight is a bay environment free of harmful dioxins from all
sources, attainable through a comprehensive TMDL.

A TMDL must include allocations to both point and
nonpoint sources of listed pollutants, such as dioxin. The
limitation may be a daily load limit or may be part of
multiple TMDL's on the water body or one TMDL
addressing numerous pollutants. The sum of the allocations

must result in the water body attaining the applicable water
quality standards. [FN10]

FN10 See the EPA Web site at
<http://www.epa.gov/iowow/tmdlLhtml> and the

State Board Web site at
<http://www.swrcb.ca.gov/tmdlLhtml> (as of May
30, 2003).

The Regional and State Boards concluded the problem of
dioxins had to be addressed comprehensively at a regional
level, by the completion of a TMDL. To be an effective
TMDL the source analysis must identify the amount, timing,
and each point of origin of the dioxins contaminating the
Bay. The allocation element of a TMDL assesses
responsibilities, identifies specific actions to be taken by
identified parties, and results in an allocation of the total
allowable pollutant burden. The sum of individual
allocations should equal the total allowable pollutant
burden. [FN11] Achievement of harm-free levels of dioxins
involves not only oversight of the Refinery, but also other
sources of origin. The TMDL will impose an effluent
limitation that will protect the Bay from all sources, which
will necessarily include any dioxins controllable by Tesoro.

FN11 See footnote 10, ante.

In the interim the Refinery, through a schedule of
compliance, was allowed to discharge only at current levels,
which are not a significant source of the Suisun Bay dioxin
problem. At the conclusion of the TMDL preparation
period, during which the refinery must comply with a
rigorous schedule of compliance, the refinery will have to
either (1) comply with the dioxin WLA in the completed
TMDL or (2) reduce dioxin discharge to zero. These two
limitations, effluent limitations based on water quality
standards, qualify as WQBEL's in the 2000 amended permit.
Title 33 United States Code section 1362(11) includes
"schedules of compliance" within its definition of the term
"effluent limitation." Section 1362(17) explains that a
schedule of compliance "means a schedule of remedial
measures including *1107 an enforceable sequence of
actions or operations leading to compliance with an effluent

limitation, ..." Title 40 Code of Federal Regulations part

130.0 (1985) explains that the process of water quality
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planning and management is jointly implemented by the
EPA, the states, interstate agencies, and areawide, local, and
regional planning organizations. "This process is a dynamic
one, in which requirements and emphases vary over time."

(40 CER. § 130.0(e) (2001}

Three separate administrative agencies, the Regional Board,
the State Board, and the EPA, have approved this approach
_after considering compliance requirements. The approach is
based on the State Board's interpretation of section
122.44(d)(1). (4) Generally, we extend considerable
deference to an administrative agency's interpretation of its
own regulations or the regulatory scheme which the agency
implements or enforces. The agency interpretation is
entitled to great weight unless unauthorized or clearly

erroneous. (See, e.g., Californians for Political Reform
, N o Politi o o

CalAppdth 472, 484 [71 CalRptr2d 606); Calderon v.
dnderson (1996) 45 Cal.App.4th 607, 613 [52 CalRptr.2d
846)) The factors governing the degree of judicial
deference to agency interpretations are set forth in Yamagha
Cal4th 1 [78 CalRptr2d 1. 960 P2d 1031] (Yamaha).
These factors include the court's assumption that the agency
has the technical knowledge and expertise to interpret
complex regulations in a technical or complex scheme.
They also include the likelihood that agency officials have
reached the interpretation after careful and studied review
and input from the public. (See Yamaha, supra, at pp.
12-13.) Those factors are present in this case.

(1¢) In light of the supporting record, and our reading of the
applicable statutes and regulations, we agree with the
agencies' determinations. [FN12] Respondents' arguments
that the WQBEL's are contingent and precatory simply
ignore the reality of a carefully conceived,
agency-approved, long-term pollution control procedure for
a complex environmental setting.

FN12 This is not a case like WaterKeepers, in
which we did not defer to the agency because the
regulation in that case was ambiguous and lacked a

clear interpretive history. (WaterKeepers, supra.
02 Cal Ath at pp. 1457-1460

In view of these dispositive conclusions, we find it
unnecessary to discuss any additional arguments of the
parties. *1108

III. Disposition

The judgment granting the petition for writ of mandate on
the first issue of the petition is reversed. The cause is
remanded to the superior court for determination of the
second and third issues of the petition. [FN13] Each party
shall bear its own costs of this appeal.

FN13 We ate not expressing any view about the
two remaining issues. This opinion should not be
seen as a harbinger of issues not yet decided.

Swager, J., and Margulies, J., concurred.

A petition for a rehearing was denied June 27, 2003, and
respondents' petition for review by the Supreme Court was
denied September 24, 2003. Kennard, J., did not participate
therein. *1109

Cal. App.1.Dist.,2003.
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I. INTRODUCTION

In 1993, the San Francisco Bay Regional Water Quality Control
Board (“Regional Board or “Board”) determined that dioxins discharged in
the Avon Refinery’s wastewater contributed to a violation of state water
quality standards. Accordingly, the Board ordered the Refinery to reduce
the concentrations of dioxins in its wastewater effluent. The Refinery never
complied with this order. Instead, it returned to the Board seven years later
and received permission to continue violating state water quality standards
for dioxins for another twelve years—until 2010 or later. As a result of the |
Board’s action, the amount of dioxins that the Refinery is permitted to
discharge to Suisun Bay increased by more than 400 percent.

This four-fold increase in allowable discharges of dioxins violates
the Regional Board’s nondiscretionary obligation under the Clean Water
Act (“CWA™) to set permit limits at levels that maintain acceptable water
quality. Rather than basing its effluent limitation for dioxins oﬁ state water
quality standards, the Regional Board set a new, higher limit at a level that
ensured compliance by the Refinery and a safe harbor from enforcement.
This effluent limitation is compliance-based rather than water-quality
based, in violation of section 301(b)(1)(C) of the CWA, 33 U.S.C. §
1311(b)(1XC); see WaterKeepers Northern Cal. v. State Water Resources

Control Bd. (2002) 102 Cal.App.4th 1448, 1462 (describing a “compliance-




based effluent limitation” as “a novel concept previouély unknown in the
federal and state regulatory scheme™).

The Regional Board and the State Water Resources Control Board
(“State Board”) agreed that the Refinery’s permit must include a water
quality-based efﬂuenf limitation for dioxins. Yet perversely, the Boards
relied on EPA’s decision to designate Suisun Bay as impaired for dioxins to
justify indefinitely delaying the establishment of a water quality-based
limit. In other words, the Boards concluded that because concentrations of
dioxins in Suisun Bay already are too high, they should do nothing to
reduce them for another ten years. Neither the CWA nor common sense
permits this absurd result.

To compound their Verror, the Boards concluded that a hypothetical
- future discharge limit based on the Bay’s impaired status somehow
qualifies as a water-quality based effluent limitation even though it has not
been and may never be developed. In fact, this hypothetical future limit is
not a limit of any kind; rather, in the Regional Board’s own words, it is
nothing more than “statement of future intent” that imposes no effluent
limitation whatsoever. The CWA does not permit such a cosmetic attempt
to circumvent its nondiscretionary mandate for permitting authorities to
impose all effluent limitations “necessary to implement the applicable
water quality standards.” 33 U.S.C. § 1313(d)(1)(CO). Accordingly,

Petitioners respectfully request the Court of Appeal to affirm the Superior



Court’s issuance of the writ of mandate vacating and setting aside Regional
Board Order No. 00-056 and State Board Order WQ No. 2001-06.
II. LEGAL BACKGROUND

The CWA seeks “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters” through the reduction and
eventual elimination of pollutant discharges to these waters. 33 US.C. §
1251(a). The Act establishes two interrelated means for achieving its goal
of eliminating pollutant discharges: (1) water quality standards; and (2)
effluent limitations. Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992).

A. Water Quality Standards

Section 303 of the CWA, 33 US.C. § 1313, requires states to
develop water quality standards consistent with the purpose of restoring and
maintaining the integrity of the Nation’s waters. Id. § 1313(a)(1). Each
water quality standard must identify both the “designated uses” for each
water body (e.g., fishing and swimming) and water quality “criteria” that
are sufficient to preserve these uses. 33 U.S.C. § 1313(c)(2)(A); 40 C.F.R.
§ 131.3(1). The standards may take the form of quantitative limits on
pollutant concentrations or ‘“narrative water quality standards,” which
describe the designatgd uses and the criteria needed to support such uses.
Id. State water quality standards provide the legal basis for establishing

water quality-based effluent limitations under 40 C.F.R. § 122.44(d). 54




Fed. Reg. 23,868, 23,875 (A1989)'(Final Rule Amending NPDES Surface
Waters Toxics Control Program).

California water quality standards are established though “basin
plans.” Water Code § 13241. In the 1975 Basin Plan for the San Francisco
Bay Region, the Regional Board established a narrative water quality
standard governing all toxic pollutants, including dioxins. See In the
Matter of Citizens for a Better Env’t, State Board Order No. WQ 91-03,
1991 WL 135460, at *3 & n.13 (May 16, 1991) (Petitioner’s Request for
Judicial Notice (“Jud. Not.”), Ex. A). The standard was incorporated
without modification into the current Basin Plan, adopted in 1995. See
Appellant’s Appendix (“App.”), \,/ol. 1, Tab 3 at'124." The Basin Plan
states that “[a]ll water shall be maintained free of toxié substances in
concentrations that are lethal to or that produce other detrimental responses

in aquatic organisms.” Id.

‘ Appellant’s Appendix does not comply with the California Rules of
Court. Rule 5.1(b)(1)(B) requires appellant to include all documents
necessary for the Court’s proper consideration of the issues, including those
documents from the record that may be relied upon by respondents. See
Comm. to Defend Reproductive Rights v. A Free Pregnancy Center (1991)
229 Cal.App.3d 633, 638. Tesoro’s Appendix leaves out numerous
documents relied upon by Respondents in their briefing to the Superior
Court and which Respondents clearly would again rely upon in this appeal.
App., Vol. 4, Tabs 22 & 23. Consequently, Respondents have been obliged
to file an additional appendix including the documents omitted from
Appellant’s Appendix.



B.  Effluent Limitations

To meet water quality standards, the CWA requires polluters to
comply with effluent limitations. “Effluent limitations” restrict “the
quantities, rates, or concentrations” of pollutants discharged from point
sources. 33 U.S.C. § 1362(11). Effluent limitations are established in’
National Pollutant Discharge Elimination System (“NPDES”) permits
issued to point source dischargers. 33 U.S.C. § 1342(a)(1); EPA V.
California ex rel. State Water Resources Control Bd., 426 U.S. 200, 205
(1976). Section 402 of the CWA prohibits the discharge of pollutants to
waterslof the United States without an NPDES permit. 33 U.S.C. §
1342(a)(1). |

In California, the Regional Water Quality Control Boards issue
NPDES permits pursuant to authority delegated to the state by the federal
Environmental Protection Agency (“EPA”). See EPA v. California, 426
U.S. at 209. Regional boards must comply with federal regulations
governing the issuance of NPDES permits. 40 C.F.R §§ 122.4(a), 123.25.
In addition, NPDES permits must conform to state water quality laws to the
extent that those laws impose more stringent pollution control requirements
fhan the CWA. 33 US.C. § 1370; see Water Code §§ 13263(a), 13372.
Permits are issued for “fixed terms not exceeding five years.” 33 U.S.C. §

1342(b)(1)(B).




1. NPDES Permits Must Include Water Quali.ty-Based
Effluent Limitations for Specific Pollutants When
Technology-Based Limits Do Not Assure
Compliance with Water Quality Standards

“Effluent limitations are a means of achieving water quality
standards.” Trustees for Alaska v. EPA, 749 F.2d 549, 557 (9th Cir. 1984).
Accordingly, the CWA establishes a two-phase approach to implementing
effluent limitations through NPDES permits. First,v CWA § 301(b)(1)(A)
subjects all point source dischargers to “technology-based” effluent
limitations. 33 U.S.C. § 1311(b)(1)(A). Thus, all dischargers must at a
minimum implement the “best practicable control technology” or *“best
available technology” for reducing water pollution. Id §§
1311(b)(1)(A)X1L), 1311(b)(2)(A)(1).

However, Congress recognized that these technology-based limits in
many instances would be insufficient to meet water quality standards. To
address this shprtcorning, Congress “supplemented technology-based
effluent limitations with water-quality based limitations so that numerous
point sources, despite individual compliance with effluent limitations, may
be further regulated to prevent water quality from falling below acceptable
levels.” Nat’l Wildlife Fed’n v. U.S. Army Corps of Engineers, 92 F. Supp.
2d 1072, 1075 (D. Or. 2000) (quoting EPA v. California, 426 U.S. at 205

n.12) (internal quotation marks omitted). These more stringent “‘water-

quality based effluent limitations” or “WQBELs” apply whenever they are



“necessary to meet water quality standards . . . established pursuant to any
State law or regulations.” 33 US.C. § 1311(b)(1)(C); 40 C.FR. §
122.44(d)(1).

Under EPA regulations, NPDES permits must include these more
stringent effluent limitations when the permitting authority determines that

~pollutants “are or may be discharged at a level which will caﬁse, have the
reasonable potential to cause, or contribute to an excursion above any State
water quality standard, including State narrative criteria for water quality.”
40 C.F.R. § 122.44(d)(1)(1). In setting these more stringent WQBELSs,
“sconomic and technological restraints are not a valid consideration.”
Ackels v. EPA, 7 E.3d 862, 865-66 (9th Cir. 1993).

EPA provides a single exception to regulations requiring a numeric
effluent limitation that applies to the discharges of industrial wastewater
from facilities like the Avon Refinery. An effluent limitation requiring’
“best management practices” (“BMPs”) may be established in lieu of a
numeric effluent limit when “[nJumeric effluent limitations are infeasible.”
40 C.F.R. §7 122.44(k)(3); see also 40 C..F.R. § 122.45(d)(1) (requiring all
permit limits to be expressed as both average monthly and maximum daily

values for all dischargers, unless impracticable). See Natural Resources
Defense Council, Inc. v. Costle, 568 F.2d 1369, 1380 (D.C. Cir. 1977)

(stating that “when numerical effluent limitations are infeasible, EPA may




issue permits with conditions designed to reduce the level of effluent
discharges to acceptable levels™).
2. EPA Regulations Require NPDES Permits to
Include Numeric WQBELSs Derived from Narrative
Water Quality Standards
The federal regulations establish three procedures that a permit
writer must use to calculate a WQBEL from a narrative criterion in the
absence of any formally established numeric criterion. 40 C.F.R. §
122.44(d)(1)(vi). Only two of the options are potentially pertinent in this
case:?
[T]he regulation provides that a permit writer must establish
effluent limits from narrative criteria by using (1) a calculated
numeric water quality criterion derived from such tools as a
proposed state numeric criterion or an “explicit State policy
or regulation interpreting its narrative water quality criterion”;
(2) the EPA recommended numeric water quality criteria, but

only on a “case-by-case basis” and “supplemented where
necessary by other relevant information”. . . .

Am. Paper Inst., Inc. v. EPA, 996 F.2d 346, 350 (D.C. Cir. 1993) (emphasis
added); see 40 C.FR. § 122.44(d)(1)(vi)(A) & (B). By that régulation,
EPA sought to replicate the straightforward process of estaBlishing effluent
limitations based on adopted numeric water quality standards: “When the
standard includes numeric criteria, the process is fairly straightforward: the

permit merely adopts a limitation on a point source’s effluent discharge

2 Tesoro acknowledges that a third option involving establishing a
WQBEL using an indicator parameter is not applicable to the Avon
Refinery permit. App. Opening Br. at 24 n.12.



necessary to keep the concentration of a pollutant in a waterway at or below
the numeric benchmark.” API v. EPA, 996 F.2d at 350. Accordingly, the
resulting water quality-based effluent limitations are expressed numerically,
as either concentration or mass limits. See, e.g., In the Matter of the
Petition of Cal. Dental Ass’n (“CDA ”), State Board Order No. WQ 95-5,
1995 WL 576933, at *3 (Sept. 21, 1995) (stating that 40 C.F.R. §
122.44(d)(1)(vi) requires permit writer to establish “a specific numeric
effluent limitation” based on one of three methods) (Jud. Not., Ex. B);
Memorandum from Elizabeth Jennings, Senior Staff Counsel, SWRCB, to
Regional Water Quality Control Board Members, at 5 (Aug. 1, 1997)
(“SWRCB Counsel Memo”) (concluding that “[i]f there is a ‘reasonable
potential,” the permit must include a numeric effluent limit for the
constituent”) (Jud. Not., Ex. C).’

C. Total Maximum Daily Loads (“TMDLs”)

In addition to requiring states to develop water quality standards,

section 303 of the CWA directs states and/or EPA to account for

g See also In the Matter of the Petition of City & County of San
Francisco (“San Francisco™), State Board Order No. WQ 95-4, 1995 WL
576920, at *7 (Sept. 21, 1995) (“A permitting authority has three options
when developing numeric effluent limitations to implement a narrative
objective.”) (Jud. Not., Ex. D); In the Matter of Citizens for a Better Env’t,
State Board Order No. WQ 90-5, 1990 WL 182452, at *29 (Oct. 4, 1990)
(holding that NPDES permits must include numeric WQBELSs for toxic
chemicals based on numeric toxic pollutant objectives or narrative water
quality criteria) (Jud. Not., Ex. E).




cumulative discharges of pollutants to water bodies. Under section 303(d),
each state must identify water bodies within its boundaries where the first
phase of technology-based effluent limitations was not by ifself sufficient to
meet water quality sfandards.’ 33 US.C. § 1313(d)(1)(A); 40 C.F.R. §
130.7. For all waters iden;ified pursuant to section 303(d)(1)(A) (“303(d)
List”), the state must establish the “total maximum daily load” or “TMDL”
for pollutants determined by EPA as suitable for TMDL calculation.* 33
US.C. § 1313(d)(1)(C); 40 C.FR. § 130.7(c). A TMDL defines the
maximum amount of a pollutant that can be dischargéd or “loaded” into a
water body from all combined sources. 40 C.F.R. § 130.2(.i);
Dioxin/Organochlorine Cir. v. Clarke, 57 F.3d 1517, 1520 (9th Cir. 1995).
A TMDL must be “established at a level necessary to implement the
applicable water quality sténdards.” 33 US.C. § 1313(d)(1)C). By
assigning a “waste load allocation” (“WLA™)® to each point source
discharger, a completed TMDL may serve as the basis for a water quality-

based effluent limitation derived from the applicable water quality standard.

4 EPA has identified all pollutants, under proper technical conditions,

as suitable for TMDL calculation. 43 Fed. Reg. 60,662 (1978).
5 EPA regulations define “waste load allocation” as “[t]he portion of a
receiving water's loading capacity that is allocated to one of its existing or
future point sources of pollution. WLAs constitute a type of water quality-
based effluent limitation.” 40 C.F.R. § 130.2(h).
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40 CFR §§ 122.44(d)(1)(vi1), 130.2(g)-(i); Pronsolino v. Nastri, 291 F. 3d
- 1123, 1128 (9th Cir. 2002).
III. STATEMENT OF FACTS

A. Background

Dioxins are a class of seventeen highly toxic, structurally similar
compounds produced as unwanted byproducts of combustion processes and
the manufacture of chlorinated chemicals. App. Vol. 4, Tab 20 at 929.°
Dioxins are the most toxic chemicals known to science, and can cause
éancer and reproductive toxicity at extremely low levels. 2-Respondents’
Appendix (“RA”)-254, 257." Because dioxins are long-lived in the
environment and essentially insoluble in water, they accurriulate in the
'tissue of animals at the top of the food chain. App. Vol. 2, Tab 10 at 494-
95; App. Vol. 4, Tab 20 at 930. Accordingly, concentrations of dioxins as

low as 0.014 pg/L or lower® adversely affect water quality. See App. Vol. 3,

6 “Dioxins” refers collectively to the 17 most toxic compounds in two
related classes of compounds, polychlorinated dibenzodioxins and
polychlorinated dibenzofurans. App. Vol. 2, Tab 10 at 493; App Vol. 4,
Tab 20 at 929. Of these, 2,3,7,8-tetrachlorodibenzo-p-dioxin (*2,3,7,8-
TCDD?”) is considered to be the most toxic. Id. An additional 16 dioxin
compounds exhibit “dioxin-like” toxicity. App. Vol. 2, Tab 10 at 495.

7 Citations to Respondents’ Appendix will use the format [Volume]-
RA-[Page], e.g., 1-RA-1.

8 One pg/L (“picogram per liter”) is 1 x 1012 g/l.
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Tab 14 at 797, 803.” Food consumption, including the consumption of
contaminated fish and shellfish, i1s thought to be the primary route of
dioxins exposure for humans. App. Vol. 2, Tab 10 at 494.

On May 12, 1999, the EPA approved a 303(d) List of “impaired”
water bodies in California. App. Vol. 3, Tab 14 at 795 (Finding 41). The
list designates Suisun Bay as impairéd by all seventeen dioxins. Id. at 796.
In other words, EPA has concluded that concentrations of dioxins in Suisun
Bay interfere with the “beneficial uses” of the water body.'® EPA further
noted that Suisun Bay “has no assimilative capacity” for dioxins,
concluding that the only discharge limit that would avoid contributing to
the Bay’s impairment is zero. App. Vol. 2, Tab 8 at 325; ;vee App. Vol. 2
Tab 9 at 331, 335. Although section 303(d) of the CWA requires EPA or
the State to develop a TMDL for discharges of dioxins to Suisun Bay,
neither agency has done so. See App. 3, Tab 14 at 796 (Finding 425.

In addition to designating Suisun Bay as impaired for all seventeen

dioxins, EPA has established a numeric water quality criterion for one of

? However, EPA’s 2000 Draft Dioxins Reassessment indicates that

human cancer risks from dioxins exposure are ten times higher than
previously estimated. See 2-AR-254. This higher cancer risk has yet to be
reflected in the CWA regulatory process. See App. Vol. 4, Tab 20 at 932.

10 The beneficial uses of Suisun Bay include water contact recreation,

non-water contact recreation, ocean commercial and sport fishing, wildlife
habitat, preservation of rare and endangered species, fish migration and
spawning, estuarine habitat, shellfishing, navigation, and industrial supply
service. Id. at 795 (Finding 30). “Beneficial uses” defined in the Basin
Plan are equivalent to “designated uses” under section 303 of the CWA.

12



the seventeen dioxins, 2,3,7,8-TCDD. App. Tab 4, Vol. 20 at 931; see also
65 Fed. Reg. 31,682, 31,695-96 (2000). However, sixteen oOf the seventeen
dioxins at issue do not have numeric water quality criteria. Id. Despite the
absence of established criteria for the sixteen dioxin compounds, EPA
supports their regulation in NPDES permits through the use of toxicity
equivalencies and numeric water quality-based effluent limits. Id. The
sixteen remaining compounds are also regulated under California’s
narrative water quality standard for toxics. See App. Vol. 1, Tab 3 at 124,
see also 1-AR-34 (Response to Comment 50). |

Five of the seventeen dioxins (not including 2,3,7,8-TCDD) are
consistently detected in the Avon Refinery’s wastewater. See App. Vol. 2,
Tab 8 at 327.!"" The Refinery, located near Martinez, California on the
shores of Suisun Bay, processes an average of 150,000 baﬁels per day of
crude oil, producing diesel fuel and unleaded gasoline. App. Vol. 3, Tab 14
at 787. The facility discharges approximately 4.3 million gallons per day of
process wastewater and contaminated storm water runoff to Suisun Bay.
1-AR-1. Th¢ bulk of the Refinery’s effluent is discharged via a two-mile

long canal (Outfall “Waste 001”). App. Vol. 3, Tab 14 at 788 (Finding 8).

a Dioxins compounds regularly detected in the Refinery’s wastewater
include 1,2.3,4.6,7,8-heptachlorodibenenzo-p-dioxin (“CDD”), octa-CDD,
1,2,3,4,6,7,8—heptachlorodibenenzo-p—furan (“CDF™), 1,2,3,4,7.8,9-
heptaCDF, and octa-CDF. See App. Vol. 3, Tab 16 at 840.
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The Refinery’s discharges are regulated by NPDES Permit No.
CA0004961, as amended by Order No. 00-056. App. Vol. 3, Tabs 14 & 16.

B. The Refinery’s Past Permits Included a Numeric WQBEL
for Dioxins

The Regional Board has long known that signifi\cant amounts of
dioxins are discharged from the Avon Refinery to Suisun Bay. See App.
Vol. 3, Tab 14 at 798. Accordingly, between July 1993 and June 2000, the
Board consistently ordered the Refinery to comply with a numeric WQBEL
for all seventeen dioxins. |

1. The 1993 Permit

The Board first adopted a numeric WQBEL for dioxins in 1993.
App. Vol. 1, Tab 2 at 35 (Order No. 93-068, or “1993 Permit™). The 1993
Permit included a WQBEL of 0.14 pg/L of TCDD equivalents (“TEQ”)

1> In addition, the permit set

applicable to all seventeen dioxins. Id. at 4
forth a schedule of compliance requiring “full compliance” with this limit

by June 30, 1995. Id. at 41, 46.

12 “TCDD equivalents,” or “TEQ” refers to the total concentration of

all 17 dioxins compounds, weighted by toxicity relative to 2,3,7,8-TCDD.
The 0.14 pg/L. WQBEL was derived from a then existing numeric criterion
of 0.014 pg/L for all 17 dioxins adopted by the State Board in its April,
1991 Water Quality Control Plan for Inland Surface Waters of California
and the Water Quality Control Plan for Enclosed Bays and Estuaries of
California (collectively “Inland Surface Waters Plan”). See App. Vol. 1,
Tab 4 at 248.
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2. The 1995 Permit

On June 21, 1995, the Board reaffirmed the 0.14 pg/L WQBEL for
all 17 dioxins in Order No. 95-138 (“1995 Permit™), denying the Refinery’s
request for an amendment of the dioxins effluent limitation established in
the 1993 Permit. App. Vol. 1, Tab 4 at 249-50." In approving the 1995
Permit, the Board concluded that the WQBEL “is appropriate and
necessary for the full protection of water quality and beneficial uses.” Id. at
249 (Finding 6).  Consistent with 40 C.F.R. § 122.44(d)(1)(vi)(B), the
Board relied on an existing EPA criteria for one dioxin compqund --

2.3,7,8-TCDD -- plus the TEQ methodology adopted by EPA in order to

address the sixteen other dioxins. Id. at 249-50. The Board also reaffirmed

its commitment to the compliance schedule contained in the 1993 Permit.
Id. at 250 (ordering the Refinery to comply immediately with effluent
limitations contained in the 1993 Permit).

Despite the Board’s order, the Refinery failed to comply with the

1995 Permit’s dioxins discharge limit. On November 15, 1995, the

13 In March 1994, the Sacramento County Superior Court issued a writ
of mandate ordering the State Board to set aside the 1991 Inland Surface
Waters Plan, including the 0.014 pg/L criteria for all 17 dioxins. App. Vol.
1, Tab 4 at 249; see WaterKeepers, 102 Cal.App.4th at 1454. On May 31,
1994, the refineries, including the Avon Refinery, petitioned the Regional
Board to delete from their NPDES permits the 0.14 pg/LL WQBEL for
dioxins based on the absence of the previous criteria. Id. Regional Board
Order No. 95-138 rejected that request and reaffirmed the numeric WQBEL
for dioxins. Id. at 250.
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' Regional Board issued va Cease and Desist Order directing the Refinery to
comply with the dioxins WQBEL. App. Vol. 1, Tab'5 at 254-56.'*
However, the Refinery never came into compliance with its NPDES permit.
See App. Vol. 3, Tab 14 at 794.
3. The 2000 Permit

On February 16, 2000, fhe Regional Board réissued the Avon
Refinery’s NPDES permit (“2000 Permit”) and again reaffirmed the 0.14
pg/L WQBEL for all seventeen dioxins. App. Vol. 3, Tab 14 at 787 (Order
No. 00-011). The numeric WQBEL was necessary to implement the
narrative toxicity standard. See id. at 799 (Finding 57(a)). The Board
derived that numeric WQBEL by applying the steps mandated by 40 C.F.R.
§ 122.44(d)(1)(vi) where only a narrative standard is available.} See id. at
795 (Finding 40) (“The WQBELSs are bésed ori the Basin Plan, other State
Plans and policvies, or USEPA water quality criteria.”). In adopting a
numeric WQBEL for dioxins, the Board recognized the significance of the
Refinery’s discharges in contributing to elevated dioxin concentrations,
concluding that “[s]ince TCDD equivalent [dioxins]l has been detected in
the final effluent at concentrations above the permit limit and Avon
Refinery is identified as a source, this pollutant is determined to have [a

reasonable potential] of causing or contributing to exceedences of the water

14

The Board gave the Refinery until July 1, 1999 to comply with the
dioxins limit. /d. In 1999, the Board further delayed the Refinery’s final
compliance date until July 1, 2000. App. Vol. 2, Tab 7 at 323.
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quality objective.” Id. at 798 (Finding 52). The Board further stated that in
the absence of an approved TMDL, “any loading to the impaired water
body has the reasonable potential to cause or contribute to an excursion
[above] the narrative water quality criterion.” Id. at 799 (Finding 57(a)).

C. The 2000 Amendment Abandoned the Previous
Permits’ Numeric WQBEL for Dioxins

Despite its adoption of the 0.14 pg/L numeric WQBEL in February
2000, the Board abruptly reversed course only a few months later. On June
21, 2000, by Order No. 00-056 (2000 Amendment”), the Board amended
the 2000 Permit conditions’ effluent limitation for dioxins. App. Vol. 3,
Tab 16 at 832. The 2000 Amendment abandoned the 0.14 pg/L TEQ limit
first adopted in 1993, replacing it with a limit of 0.65 pg/L. Id. at 840.
Moreover, the Board applied the 0.65 pg/L limit to only five of the
seventeen dioxins."> The Board based the higher effluent limitation on the
Refinery’s past dioxins discharges. Id. at 836 (Finding 22) (“The interim
limit [i.e., the 0.65 pg/L limit] in this Order is based on facility performance
...."). The 0.65 pg/L limit will remain in effect for the duration of the
permit’s five-year term and possibly longer. Id.; see 40 C.F.R. § 122.6(d).

The Board recognized that the higher effluent limitation was:
performance-based rather than water-quality based. App. Vol. 3, Tab 14 at

836. To justify its abandonment of the 0.14 pg/L. numeric WQBEL for all

13 See supra p. 13 n. 11 (listing dioxins detected in the Refinery’s
effluent).

17




seventeen dioxins contained in the previous permits, the Board included
two nonbinding findings describing the current Regional Board’s intentions
regarding a future Board’s establishment of effluent limitations for dioxins
discharged from the Refinery. Id. at 838-39 (Order No. 00-056, Revisions
to Findings 55 and 57).

Finding 55 states that when EPA completes a TMDL for San
Francisco Bay dioxins, the Regional Board “will adopt a WQBEL
consistent with the corresponding WLA.” Id. at 838. The Regional Board
itself disavows any intention itself to prepare a TMDL for dioxins. See id.
(Revisions to Finding 42). Whether or not EPA will ever establish a
TMDL for dioxins is not clear. 3-AR-627 (Testimony of Regional Board
Counsel) (stating that “it is not certain how long [development of a dioxins
TMDL] will take. Ten years is an estimate; it could be more . ...”). In
addition, whether such a TMDL would result in an enforceable criterion is
not apparent. Id. (“We don’t know the ultimate outcome of the TMDL
process, what it will look like in the end, whether there will be enforceable,
quantitative, numeric standards in place thét we can count on as a definite,
final limit.”).

Finding 57 states that “[i]n the event . . . a TMDL is not established
by the U.S. EPA for dioxins and furans by 2012, . . . the final altemative.
limit will be no net loading” for all 17 dioxin compounds. Id. at 839. The

finding defines “no net loading” to mean “that the actual loading from the
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discharge must be offset by at least equivalent loading of the same pollutant
achieved through mass offset.” Id. A program describing how such offsets
would be determined has‘ not been established by the Regional Board. 3-
AR-530 (State Board Member Forster) (“You [EPA] don’t have an offset
policy, and neither do we”).'6 Regional Board staff has explained that a
future “no net loading” limit would not necessarily result in an effluent
limitation equivalent to “zero” at the refinery’s outfall. See, e.g., 1-AR-37
(Response to Comment 65) (noting that Finding 57 “does not require
further end of pipe treatment” of the Refinery’s dioxins discharges). For
example, 2 “no net loading” effluent limitation could permit dioxins
discharges that equal or exceed the performance-based effluent limitation of
0.65 pg/L. 3-AR-671(lines 20-25)-672 (Regional Board staff acknowledge.
that a “no net loading” based limit could result in even less stringent limit

for dioxins than 0.65 pg/L).

16 See also 1-AR-233 (Regional Board Member DeLuca) (noting that
“the reality is that there is no offset policy™); 3-AR-671 (Regional Board
executive Officer) (“We don’t have an offset program.”); 3-AR-532 (EPA)
(“[Tlhere’s problems [sic] that we don’t have any offset policies or
procedures in place, no effluent trading policy.”); 1-AR-38 (Response to
Comment 8¢) (stating that “[a}ny mass offset program will have to be
approved by the Regional Board as a future action”); App. Vol. 3, Tab 13
at 759 (Response to Comment 17) (agreeing in part with the Avon
Refinery’s comment that “[t}Jhe optional mass offset provision is not truly a
viable option until program details are defined” and noting that the details
of any potential future program will not be available for an indefinite period
of time).
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The Regional Board’s projections of future actions included in
Findings 55 and 57 of the 2000 Amendment are not binding on future
Boards, nor are they enforceable. 1-AR-23 (Response to Comment 1)
(stating that findings have “no direct regulatory effect” and that a “future
Board, presumably in ten years . . . would not }be legally bound by this
finding”)."”

In issuing the 2000 Amendment, the Board did not directly address
earlier studies that concluded that the Avon Refinery could comply with the
0.14 pg/L WBQEL. 5-AR-978 to 979. Testifying before the State Board,
Regional Board Staff Engineer Lila Tang stated that the Board had

“explored many alternatives” for compliance with the 0.14 pg/L TEQ limit

17 The apparent meaningless of the Permit’s prospective findings is

underscored time and time again by the Boards. See 3-AR-459 (stating that
Finding 57 is “only a finding of Board’s intent and has no direct regulatory
effect. To effectuate this Finding, another action would be necessary by a
future Board, presumably in ten years. Moreover, that Board would not be
legally bound by this Finding.”); 5-AR-1091 (stating that “findings [are]
not binding on any future board”); 1-AR-57 (noting that the “findings are
only statement of future intent, and are not directly enforceable . . .. [T]his
language is not binding on the discharger. Any action to carry out this
language in an enforceable way would require another action by a future
Board.”); 1-AR-89 (stating that the findings regarding future limits are “not
something that would automatically go into place in ten years. Of course,
this permit is going to expire in five years anyway, so this.is an expression
of the Board’s intent of what would happen . . . .”); 1-AR-91 (*You can’t
legally bind that board ten years from now with what you do today. You
can just make an expression of your intent . . .. It’s hard because . . .
NPDES permits cannot last longer than five years . . . . [B]asically, you
really can’t legally bind somebody for something that will occur after the
permit term.”).
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and concluded that a final filtration of the combined discharge to Suisun
Bay was the “simplest” means of compliance. 5-AR-944. The Regional
Board estimated that installation of a final filtration system would cost $10
million. 2-AR-85; 5-AR-944 to 945. Three nearby refiheries, not including
the Avon Refinery, had spent comparable sums to remove another
bioaccumulative pollutant (selenium) from their effluent discharges.'®

D. Proceedings Below

On July 12, 2000, Communities For A Better Environment and San
Francisco BayKeeper (collectively “CBE”) appealed Regional Board Order
No. 00-056 to the State Board. App. Vol. 4, Tab 17 at 843. After
conducting an evidentiary hearing, the State Board denied in part and
granted in part CBE’s challenge to the 2000 Amendment. App. Vol. 4, Tab
20 at 886 (SWRCB Order No. WQ 2001-06). The State Board affirmed the
Regional Board’s finding that the dioxins discharges from the Avon
Refinery héve an “RP [reasonable potential] of causing or contributing [to]
exceedences of the water quality objective.” App. Vol. 3, Tab 14 at 798
(Regional Board Finding 52); id. at 945 (Finding 14). Accordingly, the
State Board concluded that the Regional Board must include a WQBEL for
dioxins in the Refinery’s NPDES permit. App. Vol. 4, Tab 20 at 946

(Finding 17).

'8 The three Bay Area refineries had installed selenium removal
systems at an expense of approximately $15 million per refinery. 4-AR-
700; 5-AR-723.
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Nevertheless, the State Board held that the Regional Board could
defer inclusion of a WQBEL in the Refinery’s permit pending adoption of a
final TMDL for dioxins. Id. at 909-10, 945-46. In addition, although the
State Board earlier in its order rejected the “alternative final limit” of “no
net loading” as “inappropriate,” Id. at 907, it later relied on the alternative
final limit for dioxins to uphold the Regional Board’s decision to remove

the 0.14 pg/L WQBEL from the Refinery’s permit. Id. at 936-37."7 The
State Board’s opinion does not explain this discrepancy.

On March 13, 2001, CBE filed a petition for writ of mandate in San
Francisco County Superior Court seeking review of the 2000 Amendment
and the State Board’s decision. The Superior Court granted CBE’s petition,
holding that by eliminating the WQBEL for dioxins. from the Refinery’s
NPDES permit, the Regional and State Boards violated 33 U.S.C. §
1311(b)(1)(C) and 40 C.F.R. § 122.44(d). App. Vol. 4, Tab 24 at 1025. In
addition, the court held that the permit failed to include a numeric WQBEL

in violation of 40 C.F.R. § 122.44(d)(1)(vi)(A). 1d.%*

19 However, the State Board did direct the Regional Board to amend

the alternative final limit to state that a future board would impose a no net
loading requirement in 2010 rather than in 2012. Id. at 940.

20 In its petition, CBE also argued that the 2000 Amendment violates

the CWA’s anti-backsliding provision, 33 U.S.C. § 1342(0), because the
new 0.65 pg/L limit is less stringent than the 0.14 pg/L effluent limitation
contained in the Refinery’s previous permits. See App. Vol. 4, Tab 22 at
989-97. In addition, CBE argued that the Regional Board exceeded its
authority to establish a schedule of compliance for the Refinery’s dioxins
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The Regional Board and State Board did not appeal the Superior
Court’s ruling. In September 23, 2002, Tesoro filed this timely appeal.
App. Vol. 4, Tab 26.

IV. DISCUSSION

A. Standard of Review

The Superior Court concluded that the Regional Board’s 2000
Amendment (Order No. 00-056) and State Board Order No. WQ 2001-06
violated section 301(b)(1)}(C) of the CWA and its implementing
regulations. App Vol. 4, Tab 24 at 1025. On appeal, the Superior Court
order is presumed to be correct. State Farm Fire & Cas. Co. v. Pietak
(2001) 90 Cal.App.4th 600, 610. “All intendments and presumptions are
indulged to support it on matters as to which the record is silent, and error
must be affirmatively shown.” Denham v. Superior Court (1970) 2 Cal.3d
557, 564. Tesoro bears the burden of overcoming the presumption of
correctness. Gee v. Am. Realty & Const., Inc. (2002) 99 Cal.App.4th 1412,
1416. This Court reviews the Superior Court’s conclusions and not the
legal reasoning that supports those conclusioﬁs. Whyte v. Schlage Lock Co.
(2002) 101 Cal.App.4th 1443, 1451. The Superior Court’s order must be

affirmed so long as it can be supported by any legal theory. Id.

WQBEL, in violation of the CWA. See id. at 997-1001. Because the
Superior Court did not reach these issues, if the Court of Appeal were to

vacate the Superior Court’s ruling, Petitioners request that the resulting

remand specify that the Superior Court proceed to rule on those additional
claims.
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In reviewing the State Board’s ruling, deference to the Board’s legal
reas-oning is appropriate only where the meaning of a statute or regulation is
unclear or ambiguous. Chévron U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 843 n.9 (1984). Although an administrative
agency’s Interpretation of a statute it is charged with administering is
entitled to some deference, “[t]he ultimate interpretation of a statute is of
course an exercise of judicial power and it is ultimately the responsibility of
the courts to declare its true meaning even Vif it requires rejection of an
earlier erroneous administrative interpretation.” Family Planning Ass’'n
Med. Group, Inc. v. Belshe (1998) 62 Cal.App.4th 999, 1004 (quoting
Wheeler v. Bd. of Admin. (1975) 25 Cal.3d 600, 605) (alterations omitted);
WaterKeepers, 102 Cal.App.4th at 1458. »Thus, if the intent of a federal
statute is clear, no deference to the agency’s interpretation of the statute is
warranted: “[T]he court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.” Chevron, 467 U.S. at 842-
43. Accordingly, the Court should exercise its indepéndent judgment in
reviewing the Regional and State Boards’ interpretation of the CWA and
EPA regulations. See Clark v. Ciry of Hermosa Beach (1996) 48
Cal.App.4th 1152, 1169 (holding that in mandamus proceedings, questions
~ of law are reviewed de novo); M&B Constr. v. Yuba County Water Agency

(1999) 68 Cal.App.4th 1353, 1359 (same).
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As a general rule, the appellant cannot raise new issues on appeal
and must adhere to the theories litigated in the trial court. Brown v. Boren
(1999) 74 Cal.App.4th 1303, 1316. This rule recognizes that it would be
unfair to the appellee and the trial court té permit a change of theory on
appeal. Id. Howevef, when a new theory is based on a pure question of
law or raises important public policy questions, the Court may exercise its
discretion to qonsider the newly raised issue. Resolution Trust Corp. v.
Winslow (1992) 9 Cal.App.4th 1799, 1810; Hale v. Morgan (1978) 22
Cal.3d 388, 394.”'

B. The Regional Board Violated the CWA by Failing to
Include a WQBEL in Tesoro’s NPDES Permit

The Superior Court correctly concluded that Tesoro’s NPDES
permit does not include a WQBEL for dioxins. The Regional Board’s so-
called “water quality-based effluent limitation” does not establish an
effluent limitation of any kind for dioxins and is not based on current water
quality standards. Accordingly, Tesoro’s NPDES permit fails to comply
with the nondiscretionary requirements of section 301(b)(1)(C) of the

CWA, 33 U.S.C. § 1311(b)(1X(C).

2 The arguments set forth at Sections IV.B.2 through IV.B.5 and IV.C
of Tesoro’s Opening Brief were not raised by either Tesoro or the State
during the Superior Court proceedings despite an opportunity to do so. All
of the parties filed briefs and participated in a hearing before the Superior
Court regarding the contents of the Superior Court’s statement of decision
that included lengthy arguments regarding the scope and authority of 40
C.F.R. § 122.44(d)(1)(vi), including the requirement that WQBELs be
numeric.
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1. The Only “Effluent Limitation” Contained in
Tesoro’s NPDES Permit is Not a WQBEL

Tesoro’s NPDES permit contains only one effluent limitation on the
Avon Refinery’s dioxins discharges: the inaptly named “interim” limit of
0.65 pg/L. Both the State and Regional Boards, as well as Tesoro,
acknowledged that the 0.65 pg/L limit is based on the Refinery’s past
discharge levels of dioxins rather than water quality standards. App. Vol.
3, Tab 16 at 836 (Finding 22) (“The interim limitation in [the 2000
Amendment] is based on facility performancei. ..."); App. Vol. Tab 4, 20
at 941 (“The interim effluent limit [is] not water quality-based, bui rather
- performance based.”); App. Opening Br. at 13.. Rather than assuring
compliance with water quality standards, the “interim” effluent limitation
was set at a level that guarantees the Refinery’s compliance with its diox-ins
limits.* Indeed, the Regional and State Bbards 1ssued a dioxins limitation
that rubber stamps existing control measures that failed to achieve
compliance with the Refinery’s previous 0.14 pg/. WQBEL fof all
seventeen dioxins. Thus, the 0.65 pg/L effluent linﬁtétion is insufficient to .

meet water quality standards and is therefore not a WQBEL.

22

The Regional Board assured the Refinery that the company would
likely violate the “generous” 0.65 pg/L limit only once every 25 years. 5-
AR-1032-1033; see also 4-AR-615 (noting that the limits “are numbers that
the dischargers never violate”).
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2. Neither the TMDL-Based Nor “No Net Loading”
Findings Constitute Effluent Limitations under the
CWA '

Despite the Regional Board’s uncontested finding that the Refinery’s
permit must include a WQBEL for all seventeen dioxins, the compliance-
based limit of 0.65 pg/L for five dioxin.s compounds is the only effluent
limitation for dioxins in Tesoro’s NPDES permit. The CWA defines
“effluent limitations” as “any restriction established by a State or the
Administrator on quantities, rates, and concentrations of chemical, physical,
'biplogical, and other constituents which are discharged from point sources
into navigable waters, . . . inclﬁding schedules of compliance.” 33 U.VS.C. §
1362(11). Applying this definition, it is clear that a finding describing a
future TMDL or, alternatively, a non-binding statement of intent to create a
“no net loading” requirement in a future permit, is not an ‘“effluent
limitation” for the purpose of the CWA. See 3-AR-664-665 (stating that
prior to the Avon Refinery permit, the Regional Board had never proposed
nor adopted any NPDES permit where it claimed an effluent limitation was
includedAin a permit’s findings).

First, effluent limitations must be “established,” i.e., they must exist
at the time that an NPDES permit is issued. 33 U.S.C. § 1362(11); see also
40 C.F.R. § 122.2 (defining effluent limitation as “any restriction imposed
by the Director on quantities, discharge rates, and concentrations of

‘pollhtants”’) (emphasis added). Rather than adopting a WQBEL, the 2000
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Amendment indefinitely deferred the establishment of a WQBEL. In fact,
counsel for the Board noted that the findings were included in the permit in
order to “explaiﬁ why you don’.t see a final effluent limit here [i.e., in the
~ Refinery’s permit].” 1-AR-210-11. The State Board agreed, noting thét |
“[tJhe Regional Water Board, after finding reasonable potential for all of
the impairing pollutants, did not calculate final limits.” App. Vol. 4, Tab
20 at 906. In short, the 2000 Amendment’s so-called “final effluent limit”
is nothing more than a “statement of future intent” that a future Board will
establish a WQBEL at son;e future date. 1-AR-57. However, section
1362(11) requires that effluent limitations already be “established” at the
time that the permit is issued. 33 U.S.C. § 1362(11) (emphasis added).
The Regional Board cannot evade its obligation to establish effluent
limitations by delegating this duty to some 'hypotheticai future Board.
Second, an effluent limitation must create an enforceable
“restriction” on the Refinery’s discharges. 33 U.S.C. § 1362(11); 40 C.F.R.
§ 122.2. The plain meaning of tﬁe CWA and its implementing regulations
mandate that this restriction be expressed as an enforceable permit
condition rather than a precatory finding. The Act requires all NPDES
permits to “prescribe conditions . . . to assure compliance” with
technology- and water-quality based effluent limits. 33 U.S.C. § 1342(a).
Similarly, EPA regulations state that “each NPDES permit shall include

conditions . . . necessary to . . . [a]chieve water quality standards
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established under section 303 of the [CWA]L” 40 C.F.R. § 122.44(d)(1);
see also Chevron U.S.A., Inc. v. Hammond, 726 F.2d 483, 490 (9th Cir.
1984) (“[Tlhe regulations implementing section 1342 provide that
applicable state water quality standards shall be incorporated into the

permit conditions along with other relevant effluent limitations.”)

(emphasis added).

Despite> this clear requirement, the Regional Board’s so-called
WQBEL is described in a non-binding “statement of fﬁture intent” rather
than included as a permit condition. See 1-AR-57. The Regional Board
recognized that this finding did not create any legally binding restrictions
on the Avon Refinery’s dioxins discharges. See, e.g., 1-AR-23 (noting that
findings have “no direct regulatory effect”); see also 1-AR-90 (stating that
“the only effluent limitation, meaning the only thing that could be
enforceable, . . . [is] the interim limits that are in the permit”); see also
supra note 17 (collecting quotations). Thus, any “restriction” established
by the Board’ findings is wholly illusory and cannot be an “effluent
limitation” as defined by the CWA.

Finally, an effluent limitation must include some quantifiable limit
on the “quantities, rates, and concentrations” of pollutants discharged by
NPDES permittees. 33 U.S.C. § 1362(11); Am. Iron & Steel Inst. v. EPA,
543 F.2d 521, 528 (3d Cir. 1976) (“An ‘effluent limitation’ represents a

single number which limits the maximum amount of effluent discharge that
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will be permitted.”). According to EPA Aregulations, effluent limitations
must be stated as daily maxima and monthly averages unless it is
impracticable to do so. 40 C.F.R. § 122.45(d)(1).

The Regional Board’s findings contain no quantifiable limitation on
dioxins discharges. Instead, the findings refer fo a TMDL that does not
currently exist and will not be developed until ﬁany years after the permit
expires. Similarly, a possible future “no net loading requirement” does not
restrict the quantity of dioxins discharged; in fact, it could lead to an
increase in the Refinery’s dioxins discharges. See, e.g.,, 1-AR-37
(Response to Comment 65); App. Vol. 2, Tab 9 at 335. The findings
simply do not restrict the “quantities, rates or concentrations” of dioxins
discharges, 33 U.S.C. § 1362(11), state “[m]aximum daily and average
monthly discharge limitations,” 40 C.F.R. § 122.45(d)(1), or establish any
other restriction on dioxins discharged from the Refinery.v See also Am.
Iron & Steel Inst., 543 F.2d at 528 (3d Cir. 1976). |

3. The 2000 Amendment Does Not Include an
Enforceable Schedule of Compliance that Could
Qualify as an Effluent Limitation under the CWA

Although the Regional Board’s findings do not create an established,
quantitative restriction on Tesoro’s discharges of dioxins, Tesoro
nevertheless suggests that the Board’s non-binding findingé are a schedule

of compliance, thereby qualifying as an “effluent limitation” under 33

US.C. § 1362(11). App. Opening Br. at 27. But even though an effluent
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limitation may include a schedule of compliance under the CWA, see 33
U.S.C § 1362(11), the Regional Board’s findings do not qualify as such.
Accordingly, the ﬁndings cannot establish an effluent limitation that meets
the requirements of section 1362(11).

The CWA’s definition of ‘“schedule of compliance” expressly
excludes the Regional Board’s non-binding findings. The Act defines a
schedule of compliance as “a schedule of remedial measures including an
enforceable sequence of actions or operations leading to compliance with
an effluent limitation, other limitation, prohibition, or standard.” 33 U.S.C.
§ 1362(17); see also 40 C.F.R. § 122.2 (defining a schedule of compliance
as “a schedule of remedial measures included in a ‘permit,” including an
enforceable sequence of interim requirements (for example, actions,
operations, or milestone events) leading to compliance with the [CWA] and
[EPA] regulations”); 40 C.F.R. § 122.43(a) (requiring NPDES permits to .
“establish conditions” to enforce applicable schedules of compliance).

Accordingly, a schedule of compliancg must be enforceable.
Tesoro’s purported schedulé of compliance consists of a precatory finding
rather than an enforceable permit condition, in violation of EPA
regulations. See 40 C.F.R. §§ 122.2, 122.43(a). Indeed, the Regional
Board characterized its findings as a ‘“statement of future intent” and
concluded that “[a]ny action to carry out this permit in an enforceable way

would require action by a future Board.” 1-AR-57. In other words, the
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findings are unenforceable and thus cannot be a schedule of compliance
under the CWA. See 33 U.S.C. § 1362(17); 40 C.F.R. § 122.43(a).
Moreover, the Regional Board’s findings do not create a sequence of
actions that would lead to compliance with a WQBEL for dioxins. See 33
U.S.C. § 1362(17); 40 C.F.R. § 122.2. To the contrary, they attempt to lock
in the status quo with a compliance-based effluent limitation for thé
duration of at least two permit terms and ensure that Tesoro can continue to
discharge dioxins at past levels without any risk of non-compliance.23
‘Thus, the permit contains no enforceable sequence of actions that could
constitute a schedule of compliance under 33 U.S.C. § 1362(17). Because
“the permit’s unenforceable findings are not a schedule of compliance, they
do not establish an effluent limitations for dioxins within the ﬁeaning of 33
U.S.C. § 1362(11). |
4. The Board’s Reference to a fotehtial Future

TMDL Does Not Excuse its Failure to Include a
WQBEL in the Refinery’s NPDES Permit

Despite the plain language of the CWA, Tesoro contends that the
State and Regional Boards may delay establishing any WQBEL on the

Avon Refinery’s dioxins discharges for twelve years pending development

23 For an example of a permit that does establish a schedule of

compliance, see the Refinery’s 1993 Permit. App. Vol. 1, Tab 2 at 45-46.
The 1993 Permit includes an enforceable permit condition specifying six
tasks, with compliance dates ranging from “Upon Adoption of this Order”
(July 21, 1993) to June 30, 1995, culminating in an enforceable permit
condition requiring the Refinery to “[aJchieve full compliance” with the
WQBEL for dioxins. Id.
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of a TMDL. App. Opening Br. at 26-27. Tesoro claims that EPA’s
decision to list Suisun Bay as impaired for dioxins should toll the
establishment of WQBELs derived from existing water quality standards
pending the development of a potential future TMDL, or alternatively, until
2010. However, notwithstanding Tesoro’s assertions to the contrary, the
Avon Refinery’s NPDES permit must contain a WQBEL for dioxins based
on existing water quality standards regardless of any hypothetical future
regulatory action that might establish a TMDL for dioxins. Neither the
plain meaning nor the remedial intent of the CWA supports Tesoro’s
interpretation.

a. The plain meaning of the CWA belies
Tesoro’s argument that a potential future
TMDL justifies the Boards’ failure to

establish a WQBEL for dioxins
The CWA and its implementing regulations do not create a twelve-
year exemption from WQBEL requirements for “TMDL development.”
There is simply no basis in the statute to suggest that listing a water body as
impaired under section 303(d) exempts dischargers from WQBEL
requirements under section 301(b)(1)(C). See Longview Fibre Co. v.
Rasmussen, 980 F.2d 1307, 1312 (9th Cir. 1992) (holding that TMDLs
developed under section 303(d) “are not the same -thing” as WQBELS).
Indeed, 40 C.F.R. § 122.44(d)(1)(vii) plainly states that WQBELs must

comply with both state narrative water quality standards and “any available
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waste load allocations” based on an approved TMDL. Id. Thus, the
Refinery’s obligation to enforce a WQBEL derived from the existing
narrative water standard for dioxins is independent of its duty to ensure
consistency with any hypothetical waste load allocation for the Refinery
that might be “a\;ailable” at some unspecified future date.

b. Tesoro’s interpretation of the CWA would
frustrate the statute’s remedial purpose

Nevertheless, Tesoro contends that the Bay’s section 303(d) listing
should exempt it from compliance with a WQBEL derived from the
existing water quality standard for dioxins.A That is, Tesoro contends that
because EPA concluded that dioxins levels in Suisun Bay are already too
high, Tesoro’s refinery should be éllowed to continué discharging dioxins
at.levels that confribute to that degradation until a TMDL is developed or,
alternatively, until 2010.

Congress did not intend such an absurd result. To the contrary, by
adopting section 303(d) and its implementing regulations, Congress and
EPA “determined that establishing TMDLs is an effective tool for
achieving water quality standards.” Pronsolino, 291 F.3d at 1139 (quoting
Alaska Ctr. for the Env’t v. Browner, 20 F.3d 981, 985 (9th Cir. 1994)).
Consistent with this remedial intent, the State Board has recognized that “a
state’s failure to complete TMDLs cannot be used as an excuse to defer

inclusion of WQBELs in permits as required by CWA section
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301'(b)(1)(C).” In the Matter bf Las Virgenes Mun. Water Dist., State
Board No. WQ 98-11, 1999 WL 1808382, at *6 (Nov. 19, 1999) (rejecting
NPDES permittee’s argument that it is inappropriate to establish WQBELSs
for nutrients before TMDL study is complete) (Jud. Not., Ex. F). Although
the State Board now rejects this sound principle and attempts to use a
potential future TMDL as an excuse to delay compliance with the CWA'’s
WQBEL requirements, neither the CWA nor the Board’s own previous
interpretations of the statute permit such a delay. While deference is
appropriate for an agency’s interpretation of its own regulations, no
deference is appropriate when, as here, the interpretation conflicts with the
language of the statute. See Chevron, 467 U.S. at 842-43.
| 5. The Regional Board’s Reference to a Future “No
Net Loading” Limit Does Not Excuse its Failure to
Include a WQBEL for Dioxins in the Refinery’s
NPDES Permit and Was Deemed “Inapproprlate”
by the State Board
For the same reasons, Finding 57’s reference to an unidentified “no
net loading” scheme also does not justify the omission of a WQBEL for
dioxins. Again, the statute and its regulations do not exempt the Boards
from complying with the WQBEL requirement just because someday they

124

may establish an effluent limitation of “no net loading. Even assuming

Finding 57 had even a tenuous connection to reality, it was effectively

2‘ Indeed, without a TMDL, there is no authority in the CWA for a
limit based on such a policy.
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severed by the conclusion of the State Bqard- in Order No. WQ 2001-06 that
Finding 57 was “inappropriate.” App. Vol. 4, Tab 20 at 906. That ruling
virtually guarantees that the “no net loading” finding will not be iﬁcluded in
the Refinery’s future permits. The State Board found that the Regional
Board and EPA “did not expect the dischargers to institute any structural
controls in order to comply with the potential alternative default limitations
[i.e., no net loading], in other words that the alternative final limits should
not be taken seriously.” Id. at 908. In addition, the State Board concluded
that regardless of its substance, the no net loading finding remained non-
binding and unenforceable. Id. at 907. Thus, because the “no net loading”
finding fails to assure any effort towards compliance with any water quality
sténdard and, consistent with fhe State Board’s ruling, will not exist as of
the ‘ﬁext NPDES permit issued to the Refinery in 2005, it cannot possibly
be deemed a WQBEL.
| C. The Regional Board Also Failed to Establish a WQBEL
for Dioxins Because the Board Did Not Comply with EPA
Regulations for Establishing WQBELs
In addition to failing to establish “effluent limitations” for dioxins
within the plain meaning of the CWA, the Regional Board violated EPA

regulations for establishing WQBELSs.
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1. The Refinery’s WQBEL Must Be Derived from and
Comply with the Narrative Water Quality
Standard for Dioxins ‘

In 40 CFR. § 122.44(d)(1)(vii), the regulations spell out two
obligations for permitting authoritiés developing WQBELs.  First,
WQBELSs must be “derived from, and compl[y] with all applicable water
quality standards.” 40 C.F.R. § 122.44(d)(1)(vii)(A). Second, WQBELs
must be “consistent with the assumptions and requirements of any available
wasteload allocation for the discharge.” 40 C.F.R. § 122.44(d)(1)(vii)(B)
(emphasis added).

By attempting to transform the Regional Board’s non-binding
findings into a WQBEL, the Regional and State Boards turn the meaning
and intent of 40 C.F.R. § 122.44(d)(1)(vii) on its head. Contrary to the
plain meaning of the regulation,‘the Board’s findings are not derived from
and do not purport to comply with any currently applicable water quality
standard. See id. § 122.44(d)(1)(vii)(A). Nor did the Regional Board base
the WQBEL on an available waste load allocation. See App. Vol. 3, Tab 13

at 777 (Response to Comment 99) (stating that “final WQBELSs, which are

based on TMDLs, will not be available until the Regional Board completes

the required TMDLs”) (emphasis added).
Instead, the Board ignored the applicable water quality standard --
the narrative toxicity standard -- and based Findings 55 and 57 on a

wasteload allocation that does not exist and apparently will not be available
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for a decade or more. Under the Boards’ version of EPA regulations,
section 122.44(d)(1)(vii) would read: “A WQBEL may be derived from
applicable water quality standards unless there is a chance that a wasteload
allocation for the discharges will become av}ailable within the next ten

years.” The Court should reject this absurd interpretation.

2. . The Regional Board’s Unenforceable Findings Are
Not Based on the Factors Set Forth in 40 C.F.R. §

122.44(d)(1)(vi) and Thus Cannot Be WQBELSs
The Regional Board’s findings also violate 40 CFR. §
122.44(d)(1)(vi). Subsection (d)(1)(vi) sets forth the factors that a
permitting authority must consider in translating narrative water quality
criteria into enforceable WQBELSs, providing two relevant methods for

% First, the permitting authority -

determining these effluent limitations.
may base the WQBEL on a “calculated numeric water quality criterion”
derived from a proposed state criterion or an explicit state policy
interpreting a narrative water quality criterion. Id. § 124.44(d)( (vi)(A).
Alternatively, the permitting authority may “[e]stablish effluent limitations
on a case-by-case basis using EPA’s water quality criteria, published under

section 304(a) of the CWA, supplemented when necessary by other

relevant information.” Id. § 122.44(d)(1)(vi)(B); see 33 U.S.C. § 1314(a).

25 As noted above, Tesoro concedes that a third option for establishing

WQBELSs, set forth in 40 C.F.R. § 122.44(d)(1)(vi)C), is not relevant to
this case. App. Opening Br. at 24 n.12.
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The Regional Board did not base Findings 55 and 57 on a proposed
state criterion, an explicit state policy, or on published EPA water quality
criteria. Instead, it based the findings on a potential future TMDL, or
alternatively, a potential future no net loading requirement. Neiiher the
Board nor Tesoro can point to anything in the record even hinting at the
possibility that the Board based either finding on a calculated numeric
criteria or water quality cri.teria published by EPA pursuant to Section
304(a). In fact, EPA’s comments regarding California’s water quality
criteria directly conflict with the Board’s approach. In the preamble to the
CTR, EPA states that “if the discharge of dioxin or dioxin-like compounds
has reasonable potential to cause or contribute to a violation of a narrative
criterion, numeric water quality-based effluent limits for dioxin or dioxin-
like compounds should be included in NPDES permits and should be
expressed using a TEQ scheme.” 65 Fed. Reg. 31,682, 31,695 (2000); see
also App. Vol. 3, Tab 16 at 836 (Finding 25) (citing CTR preamble). In
contrast to these plainly stated requirements, the Board’s unenforceable
findings are not numeric WQBELSs, are not included as permit conditions,
and are not expressed using a TEQ scheme. In short, the findings are not

WQBELSs within the meaning of 40 C.F.R. § 122.44(d)(1)(vi).

39




3. The Regional Board Must Include a Numeric
Water Quality-Based Effluent Limit for Dioxins in

The Avon Refinery’s NPDES Permit
Not only did the Regional Board fail to include any WQBEL at all in
the Avon Refinery NPDES permit, the Board also ignored its mandate to
include a numeric WQBEL for dioxins in the permit. The Superior Court
held that the missing WQBEL also had to be stated as a numeric value.
App. Vol. 4, Tab 25 at 1028. Tesoro attempts to take the Superior Court to
task by arguing that the applicable regulations do not require the Regional
Board to impose a numeric limit. App. Opening Br. at 16.% Contrary to
Tesoro’s myopic reading of 40 C.F.R. § 122.44(d)(1)(vi)(A), the Superior
Court’s ruling is entirely consistent with the State and Regional Boards’
interpretation of 40 C.F.R. § 122.44(d)(1)(vi) and related CWA regulations.
As an initial matter, the Regional Board has repeatedly included a
numeric WQBEL for dioxins in the Refinery’s NPDES ‘pe'rrnit. For at 1east
seven years prior to its issuance of Order No. 00-056, the Regionai Board
implemented Section 122.44(d)(1) at the Avon Refinery by issuing a
numeric WQBEL for dioxins. In 1993, 1995 and in February 2000, the

Regional Board implemented the narrative toxicity standard by establishing

2 . N . ) y )
% Even if Tesoro’s contention were correct would not create a ground for

reversal of the Superior Court’s issuance of the writ of mandate. The Court of
Appeal does not review the Superior Court’s reasoning, only its final decision.
Davey v. Southern Pacific Co. (1897) 116 Cal. 325, 329; Day v. Alta Bates Med.
Ctr. (2002) 98 Cal.App.4th 243, 252. Because the Avon Refinery’s NPDES
permit does not contain any WQBEL, numeric or otherwise, the Superior Court’s
judgment was correct and should be upheld.
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a numeric WQBEL of 0.14 pg/L for all seventeen dioxins. App. Vol. 1,
Tab 2 at 41; App. Vol. 1, Tab 4 at 250; App. Vol. 3, Tab 14 at 803. The
same narrative toxicity standard remains in force today and mandates that
the Regional Board include a numeric WQBEL for dioxins in the

Refinery’s existing permit.

Moreover, the State Board has interpreted 40 C.FR. §
122.44(d)(1)(vi) as requiring NPDES permits to include enforceable,
numeric effluent limitations that implement state water quality standards.

As the State Board explains:

[40 C.F.R. § 122.44(d)(1)(vi)] requires the states to employ
one of three options to translate narrative criteria into
chemical-specific effluent limitations in NPDES permits,
where a chemical is present in wastewater at concentrations
that cause, or have the reasonable potential to cause, an
excursion above a narrative criterion. These options include
establishing a specific numeric effluent limitation: (1) from a
calculated criterion, such as a proposed state criterion, for the
pollutant of concern; (2) on a case-by-case basis, using EPA’s
water quality criteria, supplemented where necessary by other
relevant information; Or (3) on an indicator parameter for the
pollutant of concern.

CDA, State Board Order No. WQ 95-5, 1995 WL 576933, at *3 (emphasis
added) (Jud. Not., Ex. B); see also San Francisco, State Board Order No.
WQ 95-4, 1995 WL 576920, at *7 (“A permitting authority has three
options when develoéing numeric effluent limitations to implement a
narrative objective.”) (Jud. Not., Ex. D); SWRCB Counsel Memo at 5 (“If

there is a ‘reasonable potential,” the permit must include a numeric effluent
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limit for the constituent”) (Jud.. Not., Ex. C). Responding to comments on
the 2000 Permit, the Regional Board also acknowledged the need for

numeric WQBELs: “Mass limits are required (as_are final numeric

WOBELSs), particularly before TMDLs are in place and particularly for
bioaccumulative pollutants impairing the Bay . . . .” App Vol. 3, Tab 13 at
775 (Response to Comment 90) (emphasis added).”

The federal EPA likewise interprets 40 C.F.R. § 122.44(d)(1) to
require the application of numeric WQBELSs unless they are determined by
the permitting agency to be infeasible. Indeed, EPA expressly addressed
the need for numeric WQBELSs for dioxins discharging to impaired waters
like San Francisco Bay: “For California waters, if the discharge of dioxin
or dioxin-like compounds has reasonable potential to cause or contribute to
a violation of a narrative criterion, numeric water quality-based effluent
limits for dioxin or dioxin-liké compounds should be incIuded in NPDES
permits and should be expressed using a TEQ scheme.” 65 Fed. Reg.
31,682, 31,696 (2000). Likewise, interpreting 46 CFR. §
122.44(d)(1)(vi)(B), EPA explains that “[i]n the absence of a state numeric
criterion for a pollutant, the permitting authority would use the appropriate

EPA Water Quality Criteria document to calculate effluent limits for the

27

Likewise, the Regional Board has acknowledged that “[t]he
[WQBEL] calculations are based on State Water Quality Standards or
numeric interpretations of the Basin Plan’s narrative toxicity objective, and
the procedures specified in the Basin Plan.” 1-AR-11 (emphasis added).
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pollutant in order to comply with applicable state narrative water quality
criteria”). 54 Fed. Reg. 23,868, 23,876 (1989) (emphasis added).

The federal regulations provide for a single exception for issuing
numeric water quality based effluent limit where reasonable potential has
been found. However, even that exception underscores the general rule that
a numeric WQBEL is required. 40 C.F.R. § 122.44(k) provides for the
application of “best management practices” where “[nJumeric effluent
limitations are infeasible.” 40 C.F.R. § 122.44(k)(3). See. NRDC v. Costle,
568 F.2d at 1380 (although not addressing WQBELSs specifically, noting
that “when numerical effluent limitations are infeasible, EPA may issue
permits with conditions designed to reduce the level of effluent discharges
to acceptable levels”); see also 40 C.F.R. § 122.45(d)(1) (requiring that all
permit limits be expressed, unless impracticable, as both average monthly
and maximum daily values for all dischargers). Best management practices
are defined by EPA as “schedules of activities, prohibitions of practices,
maintenance procedures, and other management p{actices to prevent or
reduce the pollution of ‘waters of the United States.” BMPs also include
treatment requirements, operating procedures, and practices to control plant
site runoff, spillage or leaks, sludge or waste disposal, or drainage from raw
material storage.” 40 C.F.R. § 122.2.

As regards WQBELS, the use of BMPs as an alternative to a numeric

WOQBEL has been applied to NPDES permits regulating only storm water
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discharges. Again, EPA’s application of the exception to storm water
permits underscores the general rule that numeric WQBELSs are mandated:
“EPA has, through regulation, interpreted the statute to allow for non-
numeric limitations (e.g., ‘best management practices’ or BMPs) to
supplement or replace numeric limitations in specific instances that meet
_ the criteria specified at iZZ.44(k).” 61 Fed. Reg. 57,425, 57,426 (1996).
Nothing in the administrative recdfd suggests that the Regional
Board made a finding that a numeric WQBEL for dioxins was.infeasible,
warranting its replacement with BMPs. No such BMPs are referenced by
the Board. Furthermore, the three previous numeric WQBELSs for dioxins
established in the Avon Refinery permit indisputably demonstrate the
feasibility of establishing such a limit. Lastly, neither of the ﬁndihgs now
alleged to be WQBELs qualify as BMPs, as defined by EPA. Neither
prevents or reduces the pollution of San Francisco Bay by.dioxins. As the
State Board explained, the findings éccomplish nothing, are not taken
seriously by the dischargers and are “inappropriate.” App. Vol. 4, Tab 20
at 906. Thus, Tesoro is incorrect ih arguing that the Superior Court erred in

its conclusion that a numeric WQBEL is required.
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D. Contrary to Tesoro’s Assertion, 40 CJFR §
122.44(d)(1)(vi) Applies Because California’s Water
Quality Standards Do Not Include Numeric Criteria for
Any of the Dioxin Compounds Discharged From The
Avon Refinery

Well over half of Tesoro’s arguments are based on its new and
misleading assertion never presented to the trial. court that numeric criteria
for the dioxins discharged from the Avon Refinery have been promulgated
in California’s water quality standards. App. Opening Br. at 17-26. Tesoro
naively asserts that 40 C.F.R. § 122.44(d)(1)(vi) does not apply because the
company claims that a numeric criterion is included in California’s water
quality standards addressing a single dioxin compound that the Refinery
does not even detect in its discharge to the Bay. Id. at 18-20.

1. The CTR’s Criterion for 2,3,7,8-TCDD is Not a

~ Criterion for the Five Dioxin Compounds
Measured in the Refinery’s Wastewater

If the State has adopted numeric water quality criteria for the
specific “pollutants of concern” being discharged, subsection (d)(1)(v1)
would not apply. 40 CF.R. § 122.44(d)(1)3iii); 40 CF.R. §
122.44(d)(1)(v1); 54 Fed. Reg. 23,868, 23,875 (1989) (“EPA emphasizes
that paragraph (d)(1)(vi) is not used to establish effluent limits on a
pollutant if the state has adopted a numeric water quality criterion for that
pollutant”) (emphasis added). Because the State’s water quality standards
do not include numeric criteria for the five dioxins discharged by Tesoro,

subparagraph (d)(1)(vi) is applicable.
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Tesoro’s wishful pleading does not alter the fact that only one
criterion is found in the CTR for one dioxin compound -- 2,3,7,8-TCDD.
See 40 C.F.R. § 131.38(b)(1); see also App. Vol. 4, Tab 20 at 931.% -Aé 1s
clear from the face of Order No. 00-056, the Avon Reﬁnéry does not
discharge any measurable amounts of that dioxin. App. Vol. 3, Tab 16 at
836 (Finding 25); App. Vol. 3, Tab 16 at 840; see also App. Opening Br. at
12 n. 9. The Order also makes clear that the Regional Board’s “interim”
performance-based limit of 0.65 pg/L governed discharges of five other
dioxins, numeric criteria for which are not available in the CTR. Id. at

842.% The only criterion applicable to those five dioxins is the narrative

28 From 1991 through 1994, the State Board’s Inland Surface Waters

Plan did establish a numeric criterion for all seventeen dioxins of 0.014
pg/L. See supra p. 15 n. 13. That numeric criterion was the basis of the
1993 Permit’s dioxins limit of 0.14 pg/L.. Id. Unfortunately, that Plan was
successfully challenged by various dischargers on non-scientific grounds
and was vacated in 1994. Id. In 1995, the Regional Board reissued the
Avon Refinery dioxins limit based on the Basin Plan’ narrative toxicity
standard, rather than the vacated criterion. See id. Six years later, after the
State Board refused to reinstate the required numeric water quality
standards for toxic pollutants, the federal EPA stepped in and promulgated
the California Toxics Rule (“CTR”). See 40 C.F.R. § 131.38(b); see also
65 Fed. Reg. 31,682 (2000). The CTR includes only one numeric criterion
for a single dioxin congener -- 2,3,7,8-TCDD. 40 C.F.R. § 131.38(b)(1).
The CTR does not contain any numeric criteria for any of the other 16
dioxins. /d.

» See also 1-AR-112-13 (EPA testimony) (“The caveat is that we have
included language in the preamble saying that the 2,3,7,8 congener that is
in the California Toxics Rule is not intended to be a surrogate for other
congeners that you are currently limiting . . . using the toxic equivalency
factor . ... We expect the state to continue using the toxic equivalency
factors in implementing the narrative standard.”) (emphasis added).
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toxicity standard. Hence, }subsection 122.44(d)(1)(vi) does apply to
establishing a WQBEL for the five dioxins cbnsistently measured in the
refinery’s wastewater discharges.

2. | The Regional Board Expressly Rejected The

2,3,7,8-TCDD Criterion As a Basis for the Avon
Refinery Permit’s Dioxins Limit

This point is further underscored by the Regional Board’s rejection
of a discharger proposal to base the Avon Refinery’s dioxins limit on the
CTR’s criterion for 2,3,7,8-TCDD. In the first version of Order No. 00-
056, the Regional Board proposed to amend thev Avon Refinery permit to
replace the then-existing 0.14 pg/L limit for all seventeen dioxins with a
0.14 pg/L limit for a single dioxin, 2,3,7,8-TCDD, based on the criterion for
that pollutant established in the CTR. 2-AR-448. Because that proposed
limit failed to address the dioxins actually being discharged by the refinery,
the Regional Board backtracked from that proposal and replaced it with the
0.65 pg/L performance-based limit for the five other dioxins measured in
the plant’s effluent. See 2-AR-242-43. Several discharger organizations
objected to that change, arguing that the Regional Board only had authority
to establish an effluent limitation for the one dioxin compound -- 2,3,7,8-
TCDD -- for which a numeric criterion was included in the CTR. 2-AR-
244. The Board rejected this argument and refused to include an effluent
limit based on the CTR criteria for 2,3,7,8-TCDD because it likely would

violate the CWA:;
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Although a limit for 2,3,7,8-TCDD only is consistent with the
CTR and [State Implementation Policy] and may be adequate
for dischargers in other Regions and most other States, it is
not adequate in this case because of Tosco’s existing permit
limit on all 17 congeners, and because of the 303(d) list.

Id. (Response to Comments 8a & 9b).

Tesoro now makes believe that the CTR criterion for 2,3,7,8,-TCDD
expressly rejected by the Regional Board was, in hind sight, the basis for its
permit’s dioxins limitation. Tesoro does not explain which purported limit
it claims is based on the 2,3,7,8-TCDD criterion. As the Regional Board
and Tesoro admit, the only basis for the only efﬂuént limitation for any
dioxins included in the Avon Refinery permit was the r)ast performance of
the plant’s treatment facility. See supra part IV.B.1. Presumably, Tesoro is
referring to the 0.65 pg/L limit actually adopted. Of course, if indeed it
were even plausible that performance-based limit was based on a criterion
of 0.014 pg/L, it would be facially inconsistent with the criterion.

Likewise, if Tesoro is claiming that the permit’s findings were
somehow “calculated” based on a criterion of 0.014 pg/L, one must wonder
why they are not stated numerically and included as enforceable limits
within the permit. That being said, nothing in the record suggests, and the
Regional Board expressly disavows, that either the 0.65 pg/L performance-
based limit or any of the permit’s findings were based on the numeric

criterion for 2,3,7,8-TCDD.
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3. Because Tesoro is Wrong To Assert That
Applicable Numeric Water Quality Criteria Have
Been Established for the Dioxin Compounds It
Discharges to the Bay, Most of Its Arguments Must

Fail
Because Tesoro is wrong about the availability of adopted numeric
water quality criteria for the dioxin compounds it discharges to the >Bay,
almost of its arguments must fail. Tesoro is wrong that subsection
122.44(d)(1)(v1) does not govern the Regional Board’s establishment of a
WQBEL for dioxins in the refinery’s permit. App. Opening Br. at 22-23.
That subsection clearly applies because there are no numeric crilteriva
established for the dioxins discharged at measurable levels from the
refinery. 40 C.F.R. § 122.44(d)(1)(vi). Tesoro also is wrong in asserting
that the Regional Board did what was required by subparagraph
(d)(1)(v1)(B) to establish a WQBEL for dioxins by relying on an EPA water
quality criterion, i.e. the CTR’s criterion for‘2,3,7,8-TCDD. App. Opening
Br. at 23-26; see supra part IV.D.2. The Board expressly stated that it did
no such thing. 2-AR-244. Given the fallacy of that core assertion by

Tesoro, most of its arguments must be rejected.

E. The Court Should Not Defer to the State and Regional
Boards’ Erroneous Legal Conclusions

The State and Regional Boards’ legal conclusions are contrary to the

plain language of the CWA as well as to the statute’s clear expression of
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congressional intent. Accordingly, no deference to the Boards’ erroneous
legal conclusions is warranted.

1. Neither the Boards nor Tesoro Can Rely on EPA’s
Correspondence with the Regional Board to
Support Their Flawed Construction of the CWA

The only support for Tesoro’s contention that the 2000
Amendment’s unenforceable findings are “valid WQBELS” is found in two
letters from EPA Region 9 to the Regional Board. App. Vol. 2, Tab 9 at
335; App. Vol. 3, Tab 11 at 726; App. Opening Br. at 29-31. The Court
should not defer to the erroneous interpretation of the CWA implicitly
advanced by these letters.

Tesoro cites Family Planning for the proposition that an
administrative agency’s interpretation of a statute is entitled to deferénce.
App. Opening Br. at 14. However, after Family Planning notes the “settled
rule” of deference to administrative rulings, it continues:

Nonetheless, . . . ‘the foregoing rule of liberal construction

should not blindly be followed so as to eradicate the clear

language and purpose of the statute.  The ultimate
interpretation of a statute is of course an exercise of judicial

power and it is ultimately the responsibility of the courts to

declare its true meaning even if it requires rejection of an

earlier erroneous administrative interpretation.’
62 Cal.App.4th at 1004 (quoting Wheeler v. Bd. of Admin. (1975) 25 Cal.3d
600. 605) (internal alterations omitted); see also Henning v. Indus. Welfare

Comm’n, (1988) 46 Cal.3d 1262, 1283 n.1 (citing Chevron, 467 U.S. at

842-43 & n. 10 (1984)) (noting that “courts should not rubber stamp
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administrative interpretations which the court finds inconsistent with the
terms of the statute or the intent of Congress”). In short, the Court “is the
final authority on statutory construction” and must reject the interpretation
advanced by the Boards and EPA if it is inconsistent with the plain
mganing and underling purpose of the CWA. See Chevron, 467 U.S at 843
n.9.

As discussed in part IV.B.4, supra, the interpretation of the CWA
advanced in EPA’s letters and by Tesoro would grant polluters an
exemption from complying with section 301(b)(1)(C), which requires a
WQBEL for dioxins, on the ground that Suisun Bay has been listed as
impaired for dioxins under section 303(d). The plain language of the
statute clearly does not contemplate such an exemption. Moreover, such an
interpretation would set at cross-purposes two independent provisions of
the CWA, both intended to bring heavily polluted water ways back into
compliance with water quality standards. No level of deference could
justify such an absurd result.

Furthermore, any deference to the letters’ “Interpretation” of the
CWA is inappropriate. ~ As the Supreme Court recently stated in
Christensen v. Harris County, 529 U.S. 576 (2000), “[Interpretations
contained in formats such as opinion letters are entitled to respect . . ., but

only to the extent that those interpretations have the power to persuade.”

Id. at 587 (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944))
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(internal = quotations marks omitted). In League of Wilderness
Defenders/Blue Mountains Biodiversity Project v. Forsgren, 309 F.3d 1181
(9th Cir. 2002), the Ninth Circuit applied Christensen to two EPA letters
expressing the opinion that no NPDES permit was required for an aerial
pesticide spraying project on National Forest lands. Id. at 1188-89. The
court held that the letters were entitled to no deference, noting that “[t]he
two letters have very little power to persuade. They provide no analysis and
do not even mention the regulation that the Forest Service relies on.” Id. at
1189. Such interpretations are particularly unavailing when they conflict
with long-standing agency interpretations, as here. See Van Wagner
Communications, Inc. v. City of Los Angeles (2000) 84 Cal.App.4th 499,
509.

The same could be said of the two letters relied on by Tesoro in the
instant case. The EPA letters were not the product of a formal rulemaking
or adjudicatory process. See Yamaha Corp. of Am. v. State Bd. of
Equalization (1998) 19 Ca1.4th. 1, 7; Yamaha Corp. of Am. v. State Bd. of
Equalization (1999) 73 Cal.App.4th 338, 351. In fact, the letters are
inconsistent with prior interpretations of EPA that were part of formal
rulemaking processes. See 65 Fed. Reg. 31,682, 31,696 (2000); 54 Fed.
Reg. 23,868, 23,876 (1989). Moreover, the letters’ conclusions are set -
forth without any explanation as to how they might comply with the

statutory provisions at issue in this action. See App. Vol. 2, Tab 9 at 335;
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see also 33 U.S.C. §§ 1311(b)(1)(C), 1362(11), 1362(17); 40 C.FR. §§
122.2, 122.43(a), 122.44(d)(1)(vi), 122.44(d)(1)(vii), 122.45(d)(1);
WaterKeepers, 102 Cal.App.4th at 1459-60 (stating that Court of Appeal
applies independent judgment where EPA guidance conflicting). In the
words of Ninth Circuit, the letters have “very little power to persuade.”
Accordingly, the Court should not give the letters any deference

whatsoever. League of Wilderness Defenders, 309 F.3d at 1189.%°
2. The Court Owes No Deference to the State and
Regional Boards’ Inconsistent and Unpersuasive

Legal Reasoning

The Court owes no deference to the decisions by the State and

Regional Boards. The deference owed to the Boards’ interpretatioh of the

CWA depends upon “the thoroughness evident in its consideration, the

30 EPA itself appears to be unsure of the merits of its earlier comment

letters. The questionable reasoning underlying Findings 55 and 57 also is
reflected in the State Board’s Policy for Implementation of Toxics
Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California (“2000 Toxics Standards™). See App. Vol. 2, Tab 9 at 331, 333;
23 Cal. Code of Regulations § 2914(b)(1). That Policy was adopted as part
of the State’s water quality standards in order to implement EPA’s CTR.
See App. Vol. 4, Tab 20 at 896. In its review of the 2000 Toxics Standards,
EPA declined to approve those portions of the standards that relate to
“lengthier compliance schedules . . . to take into account the development
of [TMDLs and WLAs] for impaired waters.” Letter from Alexis Strauss,
EPA Region 9, to Edward Anton, State Water Resources Control Board, at
3 (May 1, 2001) (Jud. Not., Ex. G). EPA has continued to review those
portions of the Toxics Standards. Id. As a matter of law, that portion of the
Toxics Standards is not currently in effect. See Alaska Clean Water
Alliance v. Clarke, 1997 WL 446499, at *3-4 (W.D. Wash. 1997).
Accordingly, as proposed regulations, those portions of the Toxics
Standards “are entitled to no deference until final.” Tedori v. United States,
211 F.3d 488, 492 n.13 (9th Cir. 2000).
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validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade, if
lacking power to control.” Yamaha, 73 Cal.App.4th at 370. The Regional
Board’s Findings 55 and 57 adopt the EPA’s erroneous and unsubstantiated
interpretation of the CWA almost word-for—@ord. Compare App. Vol.» 2,
Tab 9 at 335 (Proposed Finding 1) with App. Vol. 3, Tab 16 at 839
(Revisions to Finding 57). Neither Board attempts to explain how two non-
binding, unenforceable findings referencing a possible future TMDL or an
as-yet-to-be-established no nth loading prbgram establishes a WQBEL
derived from current Water qualify standards using a derived numeric
criteria or EPA Section 304(a) criteria. Moreover, the State Board’s order
directly contradicts earlier interpretations of the same statutory provisions.
See, e.g., Las Virgenes, State Board Order No. WQ 98-11, 1999 WL
1808382, at *6 (holding that “a state’s failure to complete TMDLs cannot
" be used as an excuse to defer inclusion of WQBELs in permits as required
by CWA section 301(b)(1)(C)”) (Jud. Not., Ex. F); CDA, State Board Order
No. WQ 95-5, 1995 WL 576933, at *3 (Jud. Not., Ex. B); San Francisco,
State Board Order No. WQ 95-4, 1995 WL 576920, at *7 (Jud. Not., Ex.
D); CBE, State Board Order No. WQ 90-5, 1990 WL 182452, at *29 (Jud.
Not., Ex E). In summary, the Court should not defer to the State and

Regional Boards’ inconsistent and unpersuasive reasoning.
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V. CONCLUSION

For the foregoing reasons, CBE respectfully requests that the Court
of Appeal affirm the Superior Court’s ruling issuing a writ of mandate
ordering the Regional Board to set aside and vacate the 2000 Amendment,
Order No. 00-056, and ordering the State Board to set aside and vacate
Order No. WQ 2001-06.

Respectfully submitted,

%/W%%

Michael R. Lozeau

Attorney for Respondents Commumnes
For A Better Environment and San
Francisco BayKeeper

Chris Jensen, Clinical Law Student
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This matter came on. i'or hearipg on Avgust 21, 2003, in Department 301 before the
Honorable James L. Warren. Michael W, Graf of the Law Offices of Thomas N. Lippe,
appesred as attorney for Pennonex Deputy Attorney General Carol A, Squmc appeared as
attomney for Respondent Regions! Water Quality Control Board, San Francisca Region
(“Regional Board™). Nicole B, Granquist of Downey Brand LLP, appeared as attorney for F.esl
Party in Interest Contra Costt Clean Water Program, et al. John Nibbelin of the San Mate:
Cournty Counsel’s Office appeared as attomey for Real Party in Interest San Mateo County'rids
Stonnwatcr Pollution Prevention Program, ef al. .

T T T ThETeRo o the adiviniktrative’ proceedings, having beei received iriio ev:denww o™
examined by the Court, and arguments having been praseated, the Court took this matter usiier
submission on August 29, 2093. After review of the evidence, in light of the arguments of
couns:] and the applicable lnv} the Court rules as follows:

Petitioner’s First Cause of Action Fails, Petmoner failed to address this cause of nstion
inits opcmng brief. Even if this clnim had been raised, it still would bave failed as a matter of
law. Water quality-based eﬂluem limitations are ot thuued for municipel stormwater
discharges. 33 US.C. § 1342(p)3)(B) and 40 CF.R. § 122.44(k)(3). For municipal storavater
discharges, the Permits must contain best management pmcuces (BMPs) which reduce pollirarts
to the maximum exteat pramable. 33 U.8.C. § 1342(p)(3)(B). These Permits do contain thes2
through the Stormwater Management Plan which i3 incorporated into the Permits by refecene.
In sddition, the Board made the finding that heving mumeric effluent fimitasions would not b

_ feasibie, and in sich a case, naitive BMPs are sufficient. 40 C.ER. § 122.4404(3).

Petitloner affirmatively dismissed the Second and Third Causes of Action durin; oral
arguments at the August 21, 2003 hearing.

. Petitioner’s Fourth Canse of Action Fails, Petitioner failed to address this cause ¢
action it in ity opening brief. Eve.n xf this claim haid been raised, it still would bave failed as =
matter of law. Petitioner assart; that the Permits do not establish standards which reduce
poliutants t6 the maximum extent practicable (MEP). Petitioner argues that the Permits raly on

o 1
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an itcrative process whereby stindards will be determined in the fixture, instead of being per? of
the Permit as approved. Petitioner cites to scctions C.3 and C.4 of the Permits to itlustrate :is
argument. Petitioner, howc{'cr, selectively quotes from these sections and fails to acknowledge '
that, in both provisions, mzp standerds are sct forth by referring to the Stommwater Managt:nent
Plan, which is incotporated into the Permits. For example C.3 states the Dischargers “shal,
implement BMPs refecced 1083 Pesformuance Standards in the Plas, to reduce pollutaats in
stormwater discharges to the maxinmum extent practicable.” These are established standard s
designed to reduce pollutants to the MEP and which are part of the Permits 2s approved, Bath

" C3wid CAdo allow inid provide fot fitiiré modifications”and provainéiits in the standarc’s;

but this is not a failure to establish eny standards at the time the Permits were approved.

Petitioner's Fifth Cajuse of Actlon Fails. Petitioner failed to sddress this cause of
action it in its opening brief ahd has therefore abandoned this argument,

Petitioner Prevails on the Sixth Cause of Action, Federal law requires that all NFOES
pemnits specify “(tJequired momtonngmcludmg type, intervals, and frequency sufficient to yield
data which are representative of the monitored activity.” 40 C.F.R. § 122.48(b). Herc, thers is
50 monitoting program set forth in the Permit. Instead, an anaual Monitoring Program Plar is fo
be prepared by the dlsdmgeri 10 set forth the moxitoring program that will be used to

' demonstrate the effectiveness of the Stormwater Manag&nent Plan. This does not meet the

reguletory requircments that a'monitoring program be set forth including the types, intervals, and

.frequencies of the momtonng

Petitioner Pmiﬁi'un tl:e. Seventh Cauu of Action. Federal law requires that
modifications to NPDES peumts g9 through a public notice and commcht_ period unless the:
modifications are “minor.” 40 CP.R. §§ 122.62 and 122.63. “Minor modifications” are a very
limited list of changes including such things as correcting typographical errors, increasing th
frequency of monitoring, and;hnnging interim compliancé schedules. The Permits set forta
numerous changes and revisions that can be made to the Stormwater Management Plan that seed

‘only be approved of by the Executive Officer. These changes are then incorporated into the Plan

E 2
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(se=C2, C.5, and C.10). th» public comment is required. Because the Stormwater Manag:ment
Planisincmponwdandisdgemdmintegmlpmﬁthemmiu(mndingshnd 7), any

. changes to the Plan are lctua:lly changes to the Permits, Because these are changes 1o the

Perwmits, the notice and comment requirements must be complied with,

The areas of modifications to the Plan are not “minor.” They include changing and
adding control measures, revising the Plan itself, and exempting non-stormwater discharge:.
Some of tbuc changes become part of the Plan upon approval of the Exccutive Officer, Others
become pant of the Plan atnomancelly unless the Executive Officer disapproves. By auowrg

"fevisiony énd inddifications (3 the Pénits without notice and comment, the Permits vxol.m Hhe

federal regulations and act to pxplude the public from the on-going permitting process.

Petitioner Prevalls on the Eighth Cause of Action. State law prohibits the Board from
delogating its euthority to issue or modify wasts discharge requirements. Water Code §
13223(a)(2). Waste dischargs requiremeats are equivalent fo permits as used in th: Federal
Water Pollution Control Act. Water Cade § 13374, Here, the Permits unlawfully delegats @) the
Executive Officer the authority to approve reports which contain substantive changes that vv.[1 e
incorporated into the Permits through the Stormwater Management Plan. See C.2 and C.8. t is
true that some duties delegamc:i to the Executive Officer are completely permissible, such ar
approving the format of an um:nml scport or reviewing a technical report. Other delegated
nctivities; however, are not merely administrative and actually will modify or enhance the
substentive mqmmmmts of the Pcmut such as, modifications of the type of control measw:es a

Discharger w:ll implement if the ongmal best management practices are insufficient to meet
water quality standards (C.2), qr approval of the Dischargers’ Monitoring Plan which cordain the
monibdring reqw:ﬂxement: for the Permits (C.8).

In eddition, the Pcrmits':also allow the permittees to propose changes to the waste
dimharéet;cmﬁmmmu that beoome incorporated into the Permits when the Executive Officer
fails to act. For example, the stchugers may propose revisions to the Stormwater Maoagentent
Plan in their amnual reports subinitted to the Executive Ofﬁcu If these are not acted upon, taey
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mdeenwa:ppioved,mdafeixmpmwdmmepmmmtomeremﬁtbymfum(lm.
The Dischargers are also allowed to submit a list of non-stormwater discharges they would {ike
to exempt from the permitting process., Again, these are deemed approved and incorporated into
the Plan, and thus the Permit (C.10). These are impermissiblc delegations of authority of
Board's authority under Watér Code § 13233, In addition, it is llegal to delegate the

government agency's sutbority to the permittee. See Environmentsl Defense Genter v, ULS.

EPA, (2003) 319 F.3d 398, 426-427,

" For the fofégoing rcasons, this Court hereby issue'.;; peremptory writs of maddn'te';:ra‘.&ing
the Regional Board to modify the NPDES Permit Nos. CAS0029921 and CAS0029912 dated
July 21, 1999, until the Boamd;: makes & satisfactory roturn to this Court showing compliance with
the wiits. '

IT IS SO ORDERED.'
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should contact the Regional Hearing
Clerk identified above.

The administrative record for the
proceeding is located in the EPA
Regional Office at the address stated
above, and the file will be open for
public inspection during normal
business hours. All information
submitted by Union Electric Company is
available as part of the administrative
record, subject to provisions of law
restricting public disclosure of
confidential information. In order to
provide opportunity for public
comment, EPA will issue no final order
assessing a penalty in this proceeding
prior to thirty (30) days from the date of
this notice.

Dated: October 22, 1996.
William Rice,
Acting Regional Administrator.
IFR Doc. 96—28428 Filed 11-5-96; 8:45 am] .
BILLING CODE 6560-50-M

[FRL-5647-7]

Proposed General NPDES Permit for
log transfer facilities in Alaska:
General NPDES Permit No. AK-G70-
0000

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice, extension of the public
comment period.

SUMMARY: On September 30, 1996, EPA
provided notice of the draft general
National Pollutant Discharge
Elimination System (NPDES) permit no.
AK~G70-0000 for log transfer facilities
in Alaska. The public comment period
was published in the notice. At the
request of interested parties, EPA is
today providing notice that the public
comment period has been extended.
ORIGINAL PUBLIC NOTICE ISSUANGE DATE:
September 30, 1996.

ORIGINAL PUBLIC NOTICE EXPIRATION DATE:
October 30, 1996.

EXTENDED PUBLIC NOTICE EXPIRATION
DATE: November 20, 1996.

PUBLIC COMMENTS: Interested persons
may submit written comments on the
draft general NPDES permit to:
Environmental Protection Agency, Attn:
Susan Cantor, 222 W. Seventh Avenue
#19, Anchorage, Alaska 99513. All
comments should include the name,
address, and telephone number of the
commenter and a concise statement of
comment and the relevant facts upon
which it is based. Comments of either
support or concern which are directed
at specific, cited permit requirements
are appreciated. Comments must be
submitted to EPA on or before the

extended expiration date of the public
notice.

ADMINISTRATIVE RECORD: The draft
general NPDES permit, fact sheet, and
the draft technical report for the “Ocean
Discharge Criteria Evaluation of the
NPDES General Permit for Alaskan Log
Transfer Facilities” are available for
inspection and copying at the EPA
office in Anchorage (Room 537) any
time between 8:00 am and 4:30 pm.,
Monday through Friday. Copies and
other information may also be requested
by mail or by calling Susan Cantor at
(907) 271-3413.

FOR FURTHER INFORMATION CONTACT:
Susan Cantor, of the Environmental
Protection Agency, Region 10, Alaska
Office, at the address listed above, or by
telephone at (907) 271-3413. Inquiries
may be submitted via facsimile to {907)
271-3424. Requests may be
electronically mailed to

CANTOR.SUSAN@EPAMAIL.EPA.GOV.

Additional services can be made
available to persons with disabilities.
For those with impaired hearing or
speech, please contact EPA’s
telecommunication device for the deaf
at (206) 553-1698.

Dated: October 29, 1996.
Philip G. Millam,
Director. Office of Water.
{FR Doc. 96-28542 Filed 11-05-96; 8:45 am]
BILLING CODE 6560-50-—P

[FRL-5646-6)

Questions and Answers Regarding
Implementation of an Interim
Permitting Approach for Water Quality-
Based Effluent Limitations in Storm
Water Permits

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the Environmental Protection Agency
(EPA) has developed a set of questions
and answers to assist municipalities and
permitting authorities in implementing
its recent policy outlining an interim
approach for incorporating water
quality-based effluent limitations into
storm water permits.

Background and Purpose

On August 26, 1996, the EPA
published in the Federal Register (61
FR 43761) a policy outlining an interim
approach for incorporating water
quality-based effluent limitations into
National Pollution Discharge
Elimination System (NPDES) storm
water permits. The policy was
developed to address the variable nature

of storm water discharges, and the
typical lack of information on which to
base numeric water quality-based
effluent limitations (expressed as
concentration and mass}. The policy
addresses issues related to the type of
effluent limitations that are most
appropriate for NPDES storm water
permits to provide for the attainment of
water quality standards. Since the
policy only applies to water quality-
based effluent limitations, it is not
intended to affect technology-based
limitations, such as those based on
effluent guidelines or the permit writer’s
best professional judgements, that are
incorporated into storm water permits.

Based on numerous requests for
additional information regarding the
implementation of the policy, the EPA
has developed the following set of
questions and answers. For
convenience, the policy is also reprinted
below.

Policy Statement

In response to recent questions
regarding the type of water quality-
based effluent limitations that are most
appropriate for National Pollutant
Discharge Elimination System (NPDES)
storm water permits, the Environmental
Protection Agency (EPA} is adopting an
interim permitting approach for
regulating wet weather storm water
discharges. Due to the nature of storm
water discharges, and the typical lack of
information on which to base numeric
water quality-based effluent limitations
(expressed as concentration and mass),
EPA will use an interim permitting
approach for NPDES storm water
permits.

The interim permitting approach uses
best management practices (BMPs} in
first-round storm water permits, and
expanded or better-tailored BMPs in
subsequent permits, where necessary, to
provide for the attainment of water
quality standards. In cases where . .
adequate information exists to develop
more specific conditions or limitations
to meet water quality standards, these
conditions or limitations are to be
incorporated into storm water permits,
as necessary and appropriate. This
interim permitting approach is not
intended to affect those storm water
permits that already include
appropriately derived numeric water
quality-based effluent limitations. Since
the policy only applies to water quality-
based effluent limitations, it is not
intended to affect technology-based
limitations, such as those based on
effluent guidelines or the permit writer’s
best professional judgement, that are
incorporated into storm water permits.
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Each storm water permit should
include coordinated and cost-effective
monitoring program to gather necessary
information to determine the extent to
. which the permit provides for
attainment of applicable water quality
standards and to determine the
appropriate conditions or limitations for
subsequent permits. Such a monitoring
program may include, ambient
monitoring, receiving water assessment,
discharge monitoring (as needed), or a
combination of monitoring procedures
designed to gather necessary
information.

This interim permitting approach
applies only to EPA, however, EPA also
encourages authorized States and Tribes
to adopt similar policies for storm water
permits. This interim permitting
approach provides time, where
necessary, to more fully assess the range
of issues and possible options for the
control of storm water discharges for the
protection of water quality. This interim
permitting approach may be modified as
a result of the ongoing Urban Wet
Weather Flows Federal Advisory
Committee policy dialogue on this
subject.

Questions and Answers

Question 1: Must EPA require that
storm water dischargers, industrial or
municipal, be subject to numeric water
quality-based effluent limitations
(expressed as concentration and mass)
in order to attain water quality
standards (WQS)?

Answer 1: No. Although National
Pollutant Discharge Elimination System
(NPDES) permits must contain
conditions to ensure that water quality
standards are met, this does not require
the use of numeric water quality-based
effluent limitations. Under the Clean
Water Act (CWA) and NPDES
regulations, permitting authorities may
employ a variety of conditions and
limitations in storm water permits,
including best management practices,
performance objectives, narrative
conditions, monitoring triggers, action
levels {e.g., monitoring benchmarks,
toxicity reduction evaluation action
levels), etc., as the necessary water
quality-based limitations, where
numeric water quality-based effluent
limitations are determined to be
unnecessary or infeasible.

Analysis

A. The Clean Water Act does not
require numeric effluent limitations.

Section 301 of the CWA requires that
discharger permits include effluent
limitations necessary to meet State or
Tribal WQS. Section 502 defines
“effluent limitation’” to mean any

restriction on quantities, rates, and
concentrations of constituents
discharged from point sources. The
CWA does not say that effluent
limitations need be numeric. As a result,
EPA and States have flexibility in terms
of how to express effluent limitations.

B. EPA’s regulations do not always
require numeric effluent limitations.

EPA has, through regulation,
interpreted the statute to allow for non-
numeric limitations {e.g., “best
management practices” or BMPs, see 40
CFR 122.2) to supplement or replace
numeric limitations in specific
instances that meet the criteria specified
at 40 CFR 122.44(k). This regulation
essentially codifies a court case
addressing storm water discharges.
NRDC v. Costle, 568 F.2d 1369 (D.C. Cir.
1977). In that case, the Court stated that
EPA need not establish numeric effluent
limitations where such limitations were
infeasible.

C. EPA has interpreted the statute and
regulations to allow BMPs in lieu of
numeric limitations.

EPA has defended use of BMPs as a
substitute for numeric limitations in
litigation involving storm water
discharges (CBE v. EPA, 91-70056 (9th
Cir.)(brief on merits)) and in
correspondence {Letter from Michael
Cook, EPA, to Peter Lehner, NRDC, May
31, 1995). EPA has found that numeric
limitations for storm water permits can
be very difficult to develop at this time
because of the existing state of
knowledge about the intermittent and
variable nature of these types of
discharges and their effects on receiving
waters. Some storm water permits,
however, currently do contain numeric
water quality-based effluent limitations
where adequate information exists to
derive such limitations.

Question 2: Has EPA provided
guidance on a methodology for deriving
numeric water quality-based effluent
limitations?

Answer 2: Yes, but primarily for
continuous wastewater discharges at
low flow conditions in the receiving
water, not intermittent wet weather
discharges during high flow conditions.
Regulations at 40 CFR 122.44(d) specify
the requirements under which
permitting authorities establish water
quality-based effluent limitations when
a facility has the *‘reasonable potential”
to cause or contribute to an excursion of
numeric or narrative water quality
criteria. In addition, EPA guidance in
the Technical Support Document for
Water Quality-Based Toxics Control
(TSD) and the NPDES Permit Writers
Training Manual, supplemented with
total maximum daily load (TMDL) and
modeling guidance, supports issuing

permits that include numeric water
quality-based effluent limitations. This
guidance was based on crafting numeric
water quality-based effluent limitations
using TMDLs, or calculations similar to
those used in developing TMDLs, and
wasteload allocations (WLAs) derived
through modeling. EPA expects the
Urban Wet Weather Flows Federal
Advisory Committee (60 FR 21189, May
1, 1995) will review this issue at greater
length and may provide
recommendations on how to proceed.

Question 3: Why can numeric water
quality-based effluent limitations be
difficult to derive for storm water
permits?

Answer 3: Storm water discharges are
highly variable both in terms of flow
and pollutant concentrations, and the
relationships between discharges and
water quality can be complex. The water
quality impacts of storm water
discharges are related to the uses
designated by States and Tribes in their
WQS, the quality of the storm water
discharge (e.g., conventional or toxic
pollutants conveyed to the receiving
water) and quantity of the storm water
(e.g., erosion and loss of habitat caused-
by increased flows and velocity). Uses
may be impacted by both water quality
and water quantity. Depending on site-
specific considerations, some of the
water quality impacts of storm water
discharges may be more related to the
physical effects (e.g., stream bank
erosion, streambed scouring, extreme
temperature variations, sediment
smothering) than the type and amount
of pollutants present in the discharge.
For municipal storm water discharges in
particular, the current use of system-
wide permits and a variety of
jurisdiction-wide BMPs, including
educational and programmatic BMPs,
does not easily lend itself to the existing
methodologies for deriving numeric
water quality-based effluent limitations.
These methodologies were designed
primarily for process wastewater
discharges which occur at predictable
rates with predictable pollutant loadings
under low flow conditions in receiving
waters. Using these methodologies,
limitations are typically derived for
each specific outfall to be protective of
low flows in the receiving water.
Because of this, permit writers have not
made wide-spread use of the existing
methodologies and models for storm
water discharge permits. In addition,
wet weather modeling is technically
more difficuit and expensive than the
simple dilution models generally used
in the permitting process.

Question 4: Has EPA previously
recognized the technical difficulty in
deriving numeric water quality-based
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effluent limitations for storm water
discharges?

Answer 4: Yes. EPA recognized the
technical difficulty in deriving numeric
water quality-based effluent limitations
for wet weather discharges in its brief
on the merits in Citizens for a Better
Environment (CBE) v. United States
Environmental Protection Agency, 91—
70056 (9th Cir.) and in the Great Lakes
Water Quality Guidance (58 FR 20841,
April 16, 1993).

In the CBE case, EPA explained why
it was technically infeasible to derive
numeric water quality-based effluent
limitations for the discharge of metals in
storm water into South San Francisco
Bay and asserted that a water quality-
based effluent limitation could take the
form of a narrative statement, such as a
BMP, if it was infeasible to derive a
numeric limitation. In explaining its
arguments in the CBE case, EPA cited 40
CFR 122.44(k)(2), which provides that
BMPs may be imposed in NPDES
permits “to control or abate the
discharge of pollutants when * * *
[nJumeric effluent limitations are
infeasible.”

In the Great Lakes Water Quality
Guidance, EPA did not extend the
method for calculating wasteload
allocations, the basis for numeric water
quality-based effluent limitations, to
storm water or combined sewer
overflow (CSO) discharges because the
varying nature of these discharges is
inconsistent with the assumptions used
in developing the guidance. The Great
Lakes Water Quality Guidance defers to
national guidance and policy on wet
weather and does not seek to establish
a separate and distinct set of wet
weather requirements. EPA expects the
Urban Wet Weather Flows Advisory
Committee to provide recommendations
about how to address the broader
technical issues involved in achieving
compliance with WQS in a wet weather
context.

Question 5: What are the potential
problems of using standard
methodologies to derive numeric water
quality-based effluent limitations for
storm water permits?

Answer 5: Correctly derived numeric
water quality-based effluent limitations
provide a greater degree of confidence
that a discharge will not cause or
contribute to an exceedance of the WQS,
because numeric water quality-based
effluent limitations are derived directly
from the numeric component of those
standards. In addition, numeric water
quality-based effluent limitations can
avoid the expense associated with
overly protective treatment technologies
because numeric water quality-based
effluent limitations provide a more

precisely quantified target for
permittees. Potential problems of
incorporating inappropriate numeric
water quality-based effluent limitations
rather than BMPs in storm water
permits at this time are significant in
some cases. Deriving numeric water
quality-based effluent limitations for
any NPDES permit without an adequate
effluent characterization, or an adequate
receiving water exposure assessment
(which could include the use of
dynamic modeling or continuous
simulations) may result in the
imposition of inappropriate numeric
limitations on a discharge. Examples of
this include the imposition of numeric
water quality criteria as end-of-pipe
limitations without properly accounting
for the receiving water assimilation of
the pollutant or failure to account for a
mixing zone (if allowed by applicable
State or Tribal WQS). This could lead to
overly stringent permit requirements,
and excessive and expensive controls on
storm water discharges, not necessary to
provide for attainment of WQS.
Conversely, an inadequate effluent
characterization could lead to water
quality-based effluent limitations that
are not stringent enough to provide for
attainment of WQS. This could result
because effluent characterization and
exposure assessments for discharges
with high variability of pollutant
concentrations, loadings, and flow are
more difficult than with process
wastewater discharges at low flows.

Question 6: How are water quality-
based effluent limitations developed for
combined sewer overflow (CSO)
discharges?

Answer 6: The CSO Control Policy
issued by EPA on April 19, 1994 (59 FR
18688) provides direction on
compliance with the technology-based
and water quality-based requirements of
the CWA for communities with
combined sewer systems. The CSO
Policy provides for implementation of
technology-based requirements
(expressed as “‘nine minimum
controls”) by January 1, 1997.

In addition, under the CSO Policy,
communities are also expected to
develop long-term control plans that
will provide for attainment of WQS
through either the “presumption
approach” or the “demonstration
approach.” Under the presumption
approach, CSO controls would be
presumed to attain WQS if certain
performance criteria are met. A program
that meets the criteria specified in the
CSO policy is presumed to provide an
adequate level of control to meet the
water quality-based requirements of the
CWA, provided the permitting authority
determines that such presumption is

reasonable based on characterization,
monitoring, and modeling of the system,
including consideration of sensitive
areas. Under the demonstration
approach, the permittee would
demonstrate that the selected CSO
controls, when implemented, would be
adequate to meet the water quality-
based requirements of the CWA.

The régo Policy anticipates that it will
be difficult in the early stages of
permitting to determine whether
numeric water quality-based effluent
limitations are necessary for CSOs, and,
if so, what the limitations should be. For
that reason, in the absence of sufficient
data to evaluate the need for numeric
water quality-based effluer  itations,
the Policy recommends th = first
phase of CSO permits (“Phas. I")
contain a narrafive requirement to
comply with WQS. Further, so-called
*“Phase II" permits would contain water
quality-based effluent limitations, as
provided in 40 CFR 122.44(d)(1) and
122.44(k), that may take the form of
numeric.performance or design
standards, such as a certain number of
overflow events or a certain percent
volume capture. Generally, only after
the long-term control plan is in place
and after collection of sufficient water
quality data (including applicable
wasteload allocations developed during
a TMDL process) would numeric water
quality-based effluent limitations be
included in the permit. This would
likely occur only after several
permitting cycles.

Question 7: 1f BMPs alone are
demonstrated to provide adequate water
quality protection, are additional
controls necessary?

Answer 7: No. If the permitting
authority determines that, through
implementation of appropriate BMPs
required by the NPDES storm water
permit, the discharges have the
necessary controls to provide for
attainment of WQS and any technology-
based requirements, additional controls
need not be included in the permit.
Conversely, if a discharger (municipal
or industrial) fails or refuses to adopt
and implement adequate BMPs, the
permitting authority may have to
consider other approaches to ensure
water quality protection.

If, however, the permitting authority
has adequate information on which to
base more specific conditions or
limitations, such limitations are to be
incorporated into storm water permits,
as necessary and appropriate. Such
conditions or limitations may include
an integrated suite of BMPs,
performance objectives, narrative
standards, monitoring triggers, numeric
water quality-based effluent limitations,
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action levels, etc. Storm water permits
may also need to include additional
requirements to receive State or Tribal
401 certifications.

Question 8: What is EPA doing to
develop information about the linkage
between BMPs and water quality and to
facilitate a watershed-based approach to
storm water permitting?

Answer 8: The Agency has
cooperative agreements with WERF
{Water Environment Research
Foundation) and ASCE (American
Society of Civil Engineers) to research
which BMPs are most effective under
which circumstances. The results of this
research should provide permitting
authorities and permittees with
information about how to evaluate the
effectiveness of different kinds of BMPs
in different circumstances and to select
the most appropriate controls to achieve
water quality objectives. EPA also has
cooperative agreements with the
Watershed Management Institute and
other organizations to conduct research
over the next two to four years that wiil
examine the capability of storm water
BMPs to improve receiving water
quality and restore/protect the
biological integrity of those waters. EPA
expects the Urban Wet Weather Flows
Federal Advisory Committee to provide
recommendations on how to permit
storm water discharges on a watershed
basis.

Question 9: The interim permitting
approach states that permits should
include monitoring programs to
generate necessary information to
determine the extent to which permits
are providing for the attainment of water
quality standards. What types of
monitoring should be included and how
much monitoring is necessary?

Answer 9: The amount andytypes of
monitoring necessary will vary
depending on the individual
circumstances of each storm water
discharge. EPA encourages dischargers
and permitting authorities to carefully
evaluate monitoring needs and storm
water program objectives so as to select
useful and cost-effective monitoring
approaches. For most dischargers, storm
water monitoring can be conducted for
two basic reasons: (1) to identify if
problems are present, either in the
receiving water or in the discharge, and
to characterize the cause(s) of such
problems; and (2) to assess the
effectiveness of storm water controls in
reducing contaminants and making
improvements in water quality.

Under the NPDES storm water
program, large and medium municipal
separate storm sewer system permittees
are required to conduct monitoring. EPA
recommends that each such municipal

permittee design the monitoring effort to
be supportive of the goals and objectives
of its storm water management program
when developing such a program for the
term of its NPDES permit. To
accomplish this, a municipal permittee
may use a variety of storm water
monitoring tools including receiving
water chemistry; receiving water
biological assessments (benthic
invertebrate surveys, fish surveys,
habitat assessments, etc.}; effluent
monitoring; including chemical, whole
effluent and visual examinations; illicit
connections screening; and
combinations thereof, or other methods.
Techniques that assess raceiving waters
will help to identify the degree to which
storm water discharges are contributing
to any water quality problems.
Techniques that assess storm water
discharge characteristics will help to
identify potential causes of any
identified water quality problems. The
municipal permittee, in conjunction
with the applicable NPDES permitting
authority, should determine which
monitoring approaches would be most
appropriate given the objectives of the
storm water management program. If
municipal permittees conduct ambient
monitoring, it may be most cost-
effective to pool resources with other
organizations (including, for example,
other municipalities, States, and Tribes)
conducting monitoring within the same
watershed. This could be best
accomplished through a coordinated
watershed monitoring strategy.

For industrial storm water
dischargers, monitoring may be required
under the terms of an NPDES permit for
storm water discharges. For those
industrial storm water permits that do
require monitoring, this is typically
done 10 characterize contaminants that
might be found in the industrial runoff
and/or to assess the effectiveness of the
industrial storm water pollution
prevention plan in reducing these
contaminants. This typically involves
end-of-pipe chemical-specific
monitoring. End-of-pipe monitoring
may be more appropriate for an
industrial facility than for a municipal
permittee, given the industrial facility’s
more discrete site characteristics, which
make management strategies such as
collection and treatment more feasible.
Industries, for the most part, have
readily defined storm water
conveyances into which runoff flows
from discrete drainage areas. Industries
may more readily identify and control
existing on-site sources of storm water
contamination or provide collection and
treatment within these discrete drainage

areas to control pollutant concentrations
in their storm water discharges.

EPA and other organizations are
currently working to improve
approaches for monitoring storm water
and the potential effects upon water
quality. These new approaches are
called storm water program
“environmental indicators.”
Environmental indicators are designed
to be more meaningful monitoring tools
that storm water dischargers can use to
conduct storm water monitoring for the
purposes described above. A manual
describing each of the recommended
storm water program environmental
indicators is being prepared by the
Center for Watershed Protection in
Silver Spring, Maryland. That manual is
expected to be ready by the end of
August 1996 and should provide useful
information for storm water dischargers
contemplating the need to develop a
cost-effective, meaningful storm water
monitoring program. In addition, EPA
expects the Urban Wet Weather Flows
Federal Advisory Committee to provide
recommendations on how to better
monitor storm water and other wet
weather discharges using a watershed
approach.

Question 10: Does this interim
permitting approach apply to both storm
water discharges associated with
industrial activity and storm water
discharges from municipal separate
storm sewer systems?

Answer 10: Yes. The interim
permitting approach is applicable to
both discharges from municipal separate
storm sewer systems and storm water
discharges associated with industrial
activity (as defined by 40 CFR
122.26(b)(14)). The interim permitting
approach would not affect, however,
permits that already incorporate
appropriately derived numeric water
quality-based effluent limitations. Since
the interim permitting approach only
addresses water quality-based effluent
limitations, it also does not affect
technology-based effluent limitations,
such as those based on effluent
limitations guidelines or developed
using best professional judgement, that
are incorporated into storm water
permits. In addition, particularly for
some industries, adequate information
may already have been collected with
which to assess the reasonable potential
for a storm water discharge to cause or
contribute to an excursion of a WQS,
and from which a numeric water
quality-based effluent limitation can be
(or has been) appropriately derived. An

adequate amount of storm water
pollutant source information may also
exist with which to assess the
effectiveness of the industrial storm
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water control measures in complying
with the limitations and in reducing
storm water contaminants for protecting
water quality.
DATE: The policy was signed by the
Assistant Administrator for Water on
August 1, 1996.
FOR FURTHER INFORMATION CONTACT:
Copies of the policy with the questions
and answers are available by writing the
U.S. Environmental Protection Agency,
Water Resources Center, Mail Code
4101, 401 M Street, SW, Washington,
D.C., 20460, or by calling (202) 260-
7786. If you have additional questions
about the policy, please contact, Bill
Swietlik, Storm Water Phase I Matrix
Manager, Office of Wastewater
Management, at (202) 2609529 or
William Hall, Urban Wet Weather Flows
Matrix Manager, Office of Wastewater
Management, at (202) 260-1458, or by .
Internet at
hall.william@epamail.epa.gov.

Dated: October 11, 1996.
Michael B. Cook,

Director, Office of Wastewater Management,
Designated Federal Official.

[FR Doc. 96-28430 Filed 11-5-96; 8:45 am)
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collections Being Reviewed by FCC
for Extension Under Delegated
Authority 5 CFR 1320 Authority,
Comments Requested

October 30, 1996.

SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. An agency may not
conduct or sponsor a collection of
information unless it displays a
currently valid control number. No
person shall be subject to any penalty
for failing to comply with a collection
of information subject to the Paperwork
Reduction Act (PRA) that does not
display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commissions
burden estimates; (c) ways to enhance

the quality, utility, and clarity of the
information collected and (d} ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

The FCC is reviewing the following
information collection requirements for
possible 3-year extension under
delegated authority 5 CFR 1320,
authority delegated to the Commission
by the Office of Management and
Budget (OMB).

DATES: Written comments should be
submitted on or before January 6, 1997.
If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to
Dorothy Conway, Federal
Communications Commission, Room
234, 1919 M St., N.W,, Washington, DC
20554 or via internet to
dconway@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Dorothy
Conway at 202—418-0217 or via internet
at dconway@fcc.gov.

SUPPLEMENTARY INFORMATION:

OMB Number: 3060-0270.

Title: 90.443 Content of Station
Records.

Form Number: N/A.

Type of Review: Extension of an
existing collection.

Respondents: State or local
governments; Businesses or other for-
profit; Non-profit institutions;
Individuals or households.

., Number of Respondents: 57,410
Recordkeepers.

Estimated time per response: .083
hours.

Total annual burden: 4,765 hours.

Needs and Uses: Rule lists
information that station licensees are
required to maintain. Maintenance
records are used by licensee or
Commission field personnel to note any
recurring equipment problems that may
pose an aviation hazard or cause
interference.

Federal Communications Commission
William F. Caton,

Acting Secretary.

[FR Doc. 96-28434 Filed 11-5-96; 8:45 am}
BILLING CODE 8712-01-P ’

Notice of Public Information
Collections Submitted to OMB for
Review and Approval

October 29, 1996.

SUMMARY: The Federal Communications,
as part of its continuing effort to reduce
paperwork burden invites the general
public and other Federal agencies to
take this opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. An agency may not
conduct or sponsor a collection of
information unless it displays a
currently valid control number. No
person shall be subject to any penalty
for failing to comply with a collection
cfirformation subject to the Paperwork
Reduction Act (PRA) that does not
display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b} the accuracy of the Commissions
burden estimates; (c}ways to enhance
the quality, utility, and clarity of the
information collected and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Written comments should be
submitted on or before December 6,
1996. If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as scon
as possible.

ADDRESSES: Direct all comments to
Dorothy Conway, Federal
Comrmunications, Room 234, 1919 M
St., N.-W., Washington, DC 20554 or via
internet to dconway@fcc.gov and
Timothy Fain, OMB Desk Officer, 10236
NEOB 725 17th Street, NW.,
Washington, DC 20503 or
fain__t@a1.eop.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Dorothy
Conway at 202—418-0217 or via internet
at dconway@fcc.gov.

SUPPLEMENTARY INFORMATION:

OMB Approval Number: 3060—0076.

Title: Annual Employment Report for
Common Carriers.

Form No.:N/A.

Type of Review: Revision of currently
approved collection.

Respondents: Business or other for-
profits.
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United States Environmental Protection Agency (E.P.A.)
Environmental Appeals Board

IN RE: GOVERNMENT OF THE DISTRICT OF COLUMBIA MUNICIPAL SEPARATE STORM
SEWER SYSTEM

National Pollutant Discharge Elimination System

NPDES Appeal Nos. 00-14 & 01-09
NPDES Permit No. DC 0000221
February 20, 2002

ORDER DENYING REVIEW IN PART AND REMANDING IN PART

Syllabus

In April 2000, U.S. EPA Region III (the "Region") issued a National Pollution Discharge
Elimination System ("NPDES") permit, number DC 0000221 (the "Permit"), to the Government
of the District of Columbia (the "District"). The Permit authorizes stormwater discharges
from the District's municipal separate storm sewer system (“MS4"). The Permit requires
the District to use various best management practices ("BMPs") to control pollutant
discharges in furtherance of attaining the District's water quality standards. The
required BMPs are set forth in the District's storm water management plan ("SWMP"), which
is incorporated into the Permit by reference. On August 11, 2000, Friends of the Earth
and Defenders of Wildlife ("Petitioners") timely filed a petition requesting that the
Environmental Appeals Board review the Permit (the "Petition") (the Petitioners also
filed a second petition after the Region withdrew and reissued a portion of the Permit) .

HELD: The Permit is remanded to the Region for further analysis and explanation in a
number of areas. Petitioners and the Region have grouped their arguments in the nine
categories described below, and the Board's holding on each is summarized as follows:

1. Compliance with Water Quality Standards. Petitioners object to the Permit's
conditions that specify BMPs, rather than numeric limits, to control pollutant discharges
and meet the District's water quality standards. The Petitioners' general argument that
the Region violated an affirmative duty to set numeric limits is rejected, in keeping
with the Board's decision on similar issues in In re Ariz. Mun. Storm Water NPDES Permits,
7 E.A.D. 646 (1998). The Petitioners' more specific argument that numeric limits could
have been set equal to the numeric water quality standards of the receiving waters is
also rejected on the grounds that Petitioners failed to demonstrate that they raised this
argument and the cited authority during the public comment period. The Petitioners'
argument that the Region should have included narrative provisions requiring compliance
with water quality standards is also rejected on the grounds that there is no statutory
or regulatory provision that requires use of narrative limits.

There is merit, however, to Petitioners' argument that the Region failed to show that
the selected BMPs will be adequate to ensure compliance with water quality standards.
First, it is not clear that the Region's determination that the specified BMPs are
"reasonably capable" of achieving water quality standards fully comports with 40 C.F.R.
§ 122.4(d), which prohibits issuing a permit "when imposition of conditions cannot ensure
compliance with the applicable water quality requirements of all affected states."
{emphasis added) . Second, even accepting the Region's suggestion that ensuring compliance
was what the permit writer has in mind, there is nothing in the record, apart from the
District's section 401 certification, that supports the conclusion that the Permit would,
in fact, achieve water quality standards. Without such record support the Board cannot
conclude that the approach selected by the Region is rational in light of all the
information in the record. The Region does not dispute that the Region cannot rely
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exclusively on the District's section 401 certification, at least in a circumstance like
this one in which there is a body of information drawing the certification into question.
Accordingly, additional record support for the Region's determination is required, and
the Permit is remanded for further analysis in this regard.

2. Hickey Run. Petitionexrs argue that the Permit is deficient in that (a) it contains
an aggregate numeric effluent limit for four outfalls into Hickey Run instead.of a limit
for each outfall and (b) it contains monitoring requirements that the Petitioners allege
are inadequate. The regulation cited by Petitioners contains the disjunctive phrase
"outfall or other discharge point"” and therefore must be read as contemplating some
flexibility in appropriate circumstances to frame effluent limits at a discharge point
other than the cutfall. There is no clear error in the Region's conclusion that, in the
unique circumstances of this case, an aggregate limit fixed at a point proximate to four
closely connected outfalls was appropriate. However, the proposed delayed development
of the Hickey Run monitoring requirements is problematic in two respects. First, both
40 C.F.R. § 122.48(b) and 40 C.F.R. § 122.44(i) require that certain monitoring
conditions be included in all permits. The Region has not explained how its issuance of
this Permit, which does not at its inception contain monitoring requirements for Hickey
Run, comports with the regulatory directive that all permits include these conditions.
Second, while the monitoring requirements are expected to be added at the time of the
District's first annual report and thus should be in place before the Hickey Run effluent
limit becomes effective, the Board finds it troubling that this would be accomplished
through minor permit modification without notice and opportunity for public comment.
Given that the regulations appear to contemplate that monitoring requirements ordinarily
be included as up-front permit conditions -- conditions which would thus ordinarily be
subjected to public notice and comment -- and there does not appear toc be anything in
the regulations allowing for minor permit modifications that authorizes use of a minor
permit modification in this setting, the Board concludes that this Permit does not meet
minimum regulatory requirements and that remand of these parts of the Permit is necessary.

3. Reductions to the "Maximum Extent Practicable". Petitioners' argument that the
Regionerredjjldeterminatingthatthepermitwillreducestormwaterpollutantdischarges
to the maximum extent practicable ("MEP") as required by CWA § 402(p) is rejected. The
record demonstrates that the Region duly considered the issue raised by Petitioners in
their comments, and the record does not lead to the conclusion that any additional BMPs
beyond those identified in the Permit are practicable in this case.

4. Deferral of Complete Program. Petitioners' arguments that the Permit's provision
for upgrading the SWMP indicates that the Permit is inadequate at its inception is rejected.
The evaluation and upgrade requirement incorporates into the Permit a process for
adjusting the Permit's terms and conditions to take into account new knowledge and changed
- circumstances affecting practicality of BMPs. This adjustment process does not imply that
the Region has failed to properly assess MEP at the time of the Permit's igssuance; it
simply recognizes that what is practicable will change over time and that the Permit should
be adaptable to such changes.

5. Failure to Require Compliance Within 3 Years. Petitioners' argument that the Permit
fails to require compliance within the three-year time period set forth in CWA § 402 (p) (4)
is rejected. The Permit does not authorize a deferred implementation of the BMPs that
were determined to be MEP at the time of issuance of the Permit; instead, the Permit simply
recognizes that what is practicable will change during the Permit's term and that upgrades
of the Permit's requirements should not be delayed until the Permit is renewed.

6 & 7. Btorm Water Implementation Plan and Funding. Petitioners' argument that the "cost
benefit and affordability" analysis required by Part III.E of the Permit violates the
CWA is rejected. Information concerning a "cost benefit analysisY of the various BMPs
is relevant to the upgrading of the SWMP and BMPs. Cost benefit information, however,
is not relevant for purposes of determining compliance with the Permit's requirement that
the District implement the BMPs in its current SWMP. The Permit recognizes this
distinction and states that "[alffordability cannot be used as a defense for
noncompliance."

8. Modifications. The Board addresses Petitioners' various arguments regarding
deficiencies in the Permit's modification provisions as follows. The Board adopts the
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Region's interpretation that the reference in the Permit to 40 C.F.R. § 122.63 serves
to limit the allowable extensions of interim compliance dates undertaken as minor
modifications to "not more than 120 days after the date specified in the existing permit
and [provided that it] does not interfere with attainment of the final compliance date
requirement." 40 C.F.R. § 122.63(¢).

The Region did not err in characterizing the deadlines set forth in Part III.A and Part
III.B.10 of the Permit as "interim compliance date[s] in a schedule of compliance" that
may be modified by minor modification as set forth in 40 C.F.R. § 122.63(c). On the other
hand, Permit Parts IV.A.1, VIII.A, IX. A.5 & IX.C, which together authorize changes in
monitoring location by minor modification, cannot be squared with 40 C.F.R. § 122.63(c).
That section only authorizes the addition of new monitoring requirements by minor
modification; it does not authorize a change in monitoring location by minor modification.
Accordingly, any such changes must be made through the formal "notice and comment"
procedures of section 122.62. Therefore Permit Parts IV. A.1, VIII.A, IX.A.5 & IX.C are
remanded for revision. ]

Petitioners object to the Permit's conditions that allow the Region to ‘"approve"
schedules for developing and implementing an enforcement plan (Petition, Part III.B.11),
to approve certain additional SWMP program activities (Petition, Part III.B.12), and to
approve, disapprove or revise the District's Annual Reports and Annual Implementation
Plans (Petition, Part III.E). It is unclear whether these provisions are simply intended
to reference EPA actions in administering the Permit that do not themselves result in
changes to the Permit (or the SWMPs subsumed within the Permit) and thus should not be
subjected to formal notice and comment procedures, or whether these provisions,
referenced as they are in the minor modification section of the permit, are intended to
serve as a basis for substantive changes to permit conditions. The Region is directed
on remand to clarify the extent to which these provisions in the Permit allow for changes
in permit conditions by minor modification.

9. Waivers and Exemptions. The Petitioners argue that the District's storm water
regulations, incorporated into the Permit by reference, require the granting of various
waivers or exemptions that are in conflict with the CWA and EPA rules. Because the Region's
Second Response to Comments does not challenge the validity of Petitioners' Comments,
but rather tends to treat them as meritorious, and because the Region failed to make
changes to the Permit or to otherwise address Petitioners' concerns regarding these
waivers and exemptions, this portion of the Permit is remanded to the Region to either
make appropriate changes to the Permit or to explain why the Petitioners' comments do
not merit such changes.

Before Environmental Appeals Judges Scott C. Fulton, Edward E. Reich, and Kathie A.
Stein.

Opinion of the Board by Judge Fulton:

In April 2000, U.S. EPA Region III (the "Region") issued a National Pollution Discharge
Elimination System ("NPDES") [FN1] permit, number DC 0000221 (the "Permit"), to the
Government of the District of Columbia. The Permit authorizes storm water discharges from
the District of Columbia's municipal separate storm sewer system ("MS4") . [FN2] On August
11, 2000, Friends of the Earth and Defenders of Wildlife ("Petitioners") timely filed
a petition reguesting that the Environmental Appeals Board review the Permit (the
"Petition"). [FN3] The Petition argues that the Region clearly erred or abused its
discretion in setting the Permit's conditions. The Region has filed a response to the
Petition, and both parties have filed supplemental reply briefs.

As discussed below, we have, based on our consideration of the issues presented,
determined that a number of issues warrant further consideration by the Region. Thus,
we remand the Permit, in part, for further proceedings consistent with this decision.

I. BACKGROUND

A. Factual and Procedural Background

The MS4 that is owned and operated by the Government of the District of Columbia (the
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*District") discharges storm water into the Potomac and Anacostia Rivers and their
tributaries. Pursuant to the requirements for system-wide MS4 permitting set forth in
CWA § 402(p) (4) and the implementing regulations at 40 C.F.R. § 122.26(d), the District
was required to file a two-part application for an NPDES permit covering discharges from
the District's MS4. [FN4] The District submitted Part 1 of the required NPDES permit
application in July 1991 and the Part 2 application in 1994. See Certified Index to the
Administrative Record ("Index") pts. I.l.n & I.3.a. On July 31, 1998, the District
submitted revisions and updated materials for the Part 1 application, and, on November
4, 1998, the District submitted revisions and updated materials for the Part 2 application.
Id. pts. 1.5 -..6. The revised Part 2 application also included the District's current
Storm Water Management Plan ("SWMP').

Thereafter, the Region prepared a draft permit and, on February 20, 1999, the Region
provided public notice and requested public comments on its first draft permit for the
District's MS4 discharges. Index pts. I.7 -.8. As part of the first public comment period,
the Region conducted a public hearing on March 29, 1999. Id. pt. I.10. Subsequently, the
Region revised the terms of the proposed permit in response to comments received from
the public, and it issued a second draft permit on October 1, 1999 (the "Second Draft

Permit") and requested further public comments. Id. pts. I.11 - .12. At that time, the
Region also issued its response to comments regarding the February 1999 draft permit
(*Region's First Response to Comments"). Id. pt. I.17.

On January 6, 2000, the District of Columbia Department of Health ("DCDH") issued its
certification [FN5] that the conditions set forth in the second draft permit would comply
with the District's water quality standards, approved water quality management plans and
District monitoring requirements. Id. pt. I.15.a. On April 19, 2000, the Region issued
the final Permit and fact sheet. Id. pt. I.20. The Region also issued its summary of the
comments on the second draft permit and the Region's responses to those comments
("Region's Second Response to Comments"). Id. pt. I.18.

On May 25, 2000, the Petitioners filed a request for an evidentiary hearing pursuant
to the regulations governing the NPDES program at that time. On July 14, 2000, the Region
returned Petitioner's Request for Evidentiary Hearing and notified Petitioners of their
right to file an appeal with the Board under changes made to the NPDES permit appeals
process that became effective on June 14, 2000. [FN6] Thereafter, Petitioners timely filed
the Petition with the Board on August 11, 2000. The Petition incorporates the May 25,
2000 request for an evidentiary hearing as stating the basis of the Petitioners®
objections to the Permit. The Petitioners have grouped their arguments in nine categories.
(Throughout this decision, we will generally follow the Petitioners' lead and consider
the arguments grouped in categories identified by the issue number used in the Petition
- we will summarize these categories below in Part I.C.)

The Region filed a response to the Petition. See Region III's Response to Petition for
Review (Sept. 28, 2000} ("Region's Response"). The Region's Response generally argues
that the Petitioners have not shown that their Petition should be granted. In one respect,
however, the Region states that it withdraws a portion of the Permit in response to
Petitioners' issue number eight (this issue, as described more fully below, relates to
whether the Permit improperly allows amendments or changes without requiring the formal
procedures contemplated by the regulations).

Subsequently, on January 12, 2001, the Region reissued the withdrawn portion of the
Permit with several amendments. Thereafter, the Petitioners filed a petition requesting
review of the amendments to the Permit and they requested that this second petition be
consolidated with their original Petition. See Petition for Review and Motion to
Consolidate (Feb. 2, 2001). [FN7] The Petitioners also filed supplemental briefing
concerning issue number eight from their original Petition. See Supplemental Reply Based
on Intervening Permit Modification (Feb. 2, 2001). The Region has responded to the
Petitioners' second petition. More recently, on December 18, 2001, the Board held oral
argument on several of the issues raised in this case.

B. Statutory and Regulatory Background
The CWA, which was enacted by Congress in 1972, prohibits the discharge of any pollutant

to waters of the United States from a point source unless the discharge is authorized
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by an NPDES permit. Section 402(a) (1) of the CWA authorizes the Administrator to issue
permits for the discharge of pollutants into navigable waters of the United States. 33
U.S.C. § 1342(a)(1).

Section 402 (a) (2) of the CWA states that the "Administrator shall prescribe conditions
for such permits to assure compliance with the requirements of" section 402(a) (1). A
requirementofsection402(a)(1)isthatthepermitteddischargesmustcomplywithsection
301 of the CWA, 33 U.5.C. § 1311. Section 301 requires, among other things, achievement
of "any more stringent limitation, including those necessary to meet water quality
standards * * * established pursuant to any State law or regulation * * *.v 33 Uy.g.c.
§ 1311(b) (1) (C).

The statutory requirement of CWA § 301 (b) (1) (C) to protect water quality standards has
been implemented through a variety of regulatory provisions. For example, long-standing
Agency regulations prohibit the issuance of a permit "when imposition of conditions cannot
ensure compliance with the applicable water quality requirements of all affected states. "
40 C.F.R. § 122.4(d) (emphasis added). In addition, section 122.44(d) provides that the
permit must contain effluent limits as necessary to protect water quality standards. Id.
§ 122.44(d) (1) . Longstanding Agency regulations have also authorized the use of "best
management practices™ ("BMPs") to control or abate the discharge of pollutants in a
variety of circumstances including when " [nJumeric effluent limitations are infeasible."

Id. § 122.44(k).

Although EPA initially attempted to exempt municipal storm sewer systems from the
requirement to obtain an NPDES permit for discharge of pollutants into navigable waters
of the United States, [FN8] in the Water Quality Act of 1987 ("WQA"), Congress amended
the CWA to specifically cover storm water discharges from conveyances such as MS4s. Among
other amendments, the WQA added section 402(p) governing permitting for MS4s and certain
other storm water systems. In particular, Congress required EPA to establish no later
than February 4, 1989, regulations governing the permit application requirements for
storm water discharges from MS4s serving a population of more than 250, 000, and Congress
required applications for such permits to be filed no later than February 4, 1990. CWA
§ 402(p)(4)(A), 33 U.S.C. § 1342(p) (4) (A). Congress also stated in section 402 (p) (3)
that permits from MS4s "shall require controls to reduce the discharge of pollutants to
the -maximum extent practicable, including management practices * * * and such other
provisions as the Administrator or the State determines appropriate for the control of
such pollutants." CWA § 402(p)(3), 33 U.S.C. § 1342(p) (3).

EPA initially promulgated regulations implementing section 402(p) of the CWA in 1990.
These regulations, commonly referred to as "Phase I" regulations, established the NPDES
permit application requirements for storm water discharges associated with industrial
activity and discharges from large and medium MS4s. See National Pollution Discharge
Elimination System Permit Application Regqulations for Storm Water Discharges, 55 Fed.
Reg. 47,990 (Nov. 16, 1990) (codified at 40 C.F.R. pt. 122). In the preamble to the Phase
I regulations, the Agency explained that the MS4 permitting program requires a substantial
amount of flexibility but not "to such an extent that all municipalities do not face
essentiallythesameresponsibilitiesandcommitmentsforachievingthegoalsoftheCWA."
55 Fed. Reg. at 48,038. To achieve these ends, the Phase I regulations made a number of
changes to the existing NPDES regulations to allow MS4s to focus less on end-of-pipe
technology-based controls and to focus more on the development of site-specific SWMPs.

In the Phase I rulemaking, the Agency established a two-part permit application process
for the development of MS4 permits that would assist permittees in developing SWMPs
capable of meeting the statutory and regulatory goals. Id. The two parts of the permit
application cover six general elements necessary for an MS4 permit: adequate legal
authority, source identification, discharge characterization, proposed SWMP, assessment
of controls, and fiscal analysis. See Office of Water, U.S. EPA, EPA 833-B-92-002,
Guidance Manual for the Preparation of Part 2 of the NPDES Permit Application for
Discharges from Municipal Separate Storm Sewer Systems at 2-1 to 2-4 (1992) (hereinafter
"Part 2 Guidance Manual"); see also In re City of Irving, Tex. Mun. Separate Storm Sewer
Sys., NPDES Appeal No. 00-18, slip. op. at 13-15 (EAB, July 16, 2001), 10 E.A.D. .
(describing in greater detail the elements addressing adequate legal authority, proposed
SWMP, and assessment of controls).
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As part of a subsequent rulemaking, commonly referred to as the "Phase II" regulations,
section 122.44 (k) was amended to authorize use of BMPs not only when " [n]lumeric effluent
limitations are infeasible" as was previously authorized, but also when "[a]uthorized
under section 402 (p) of the CWA for the control of storm water discharges." See National
Pollutant Discharge Elimination System - Requlations for Revision of the Water Pollution
Control Program Addressing Storm Water Dischargesg, 64 Fed. Reg. 68,722, 68,847 (Dec. 8
1999) (codified at 40 C.F.R. § 122.44(k)(2)-(3)).

L

C. Summary of Issues Raised in the Petitions

As noted, Petitioners identify their bases for requesting review of the Permit in nine
categories, which were separately numbered in their original Petition as issues one
through nine. We will follow this numbering system in our discussion since the parties
have used it to identify their arguments. The following is a brief summary of these nine
issues, or categories of arguments, raised by Petitioners:

1. Compliance with Water Quality Standards. Under this heading, the Petitioners raise
several arguments pertaining to whether the Permit is adequately protective of the
District's water guality standards. In essence, Petitioners argue that the Permit does
not have effluent limitations that assure compliance with the District's water gquality
standards. Petition at 3. The Region, in contrast, argues that the Permit does protect
water quality standards. Region's Response at 10; see also Transcript of Oral Argument
at 29, 32-33 (Dec. 18, 2001) (hereinafter "Tr. at __"). [FN9]

2. Hickey Run. Petitioners argue that the Permit is deficient in that (a) it contains
an aggregate numeric effluent limit for four outfalls into Hickey Run (which is a tributary
of the Anacostia River) and (b) it contains monitoring requirements that the Petitioners
allege are inadequate.

3. Reductions to the "Maximum Extent Practicable". Under this heading, Petitioners argue
that the Region's determination that the Permit will reduce storm water pollutant
discharges to the maximum extent practicable ("MEP") as required by CWA § 402 (p) was
clearly erroneous.

4. Deferral of Complete Program. Under this heading, the Petitioners raise arguments
concerning the Permit's deferral of the time for the District to submit implementation
and enforcement plans for its SWMP and concerning the Permit's deferral of an "upgraded"
SWMP.

5. Failure to Require Compliance Within Three Years. Petitioners argue that the Permit
fails to require compliance within the three-year time period set forth in CWA §
402(p) (4).

6. Storm Water Implementation Plan. Petitioners argue that the Permit in Part III.E uses
language allowing for a "cost benefit and affordability" analysis that the Petitioners
argue is contrary to the CWA.

7. Funding. Petitioners raise several additional arguments concerning the "cost benefit
and affordability analysis" under Part III.E of the Permit as it pertains to funding of
the implementation plan.

8. Modifications. The Petitioners argued in their original Petition that the Permit
"illegally authorizes numerous substantive changes in permit requirements without a
formal permit revision." Petition at 9. In its response, the Region stated that it
withdraws the provisions of the Permit that are affected by Petitioners' arguments in
this category, and the Region proposed amendments to address this issue. Response at 25.
After the Region issued its amendments on January 12, 2001, the Petitioners filed both
a petition for review of the amendments and a supplemental brief, both of which argue
that the modifications of the Permit fail to address most of the concerns raised by
Petitioners in their original Petition.

9. Waivers and Exemptions. The Petitioners argue that the District's storm water

regulations that are incorporated into the Permit by reference require the granting of
various waivers or exemptions that the Petitioners argue are in conflict with the CWA
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and EPA rules.

Each of these arguments will be separately considered in the discussion that follows.
We begin, however, with a brief discussion of the standards we use in evaluating petitions
filed under 40 C.F.R. part 124 for review of NPDES permits.

II. DISCUSSION

A. Standard of Review

The Board generally will not grant review of petitions filedunder 40 C.F.R. § 124.19(a),
unless it appears from the petition that the permit condition that is at issue is based
on a clearly errconeous finding of fact or conclusion of law or involves an important policy
consideration which the Board, in its discretion, should review. [FN10] 40 C.F.R. §
124.19(a) (2001); see also City of Moscow, Idaho, NPDES Appeal No. 00-10, slip op. at

8-9 (EAB, July 27, 2001}, 10 E.A.D. (hereinafter "Moscow MS4"); In re City of Irving,
Tex. Mun. Separate Storm Sewer Sys., NPDES Appeal No. 00-18, slip op. at 16 (EAB, July
16, 2001), 10 E.A.D. __ (hereinafter "Irving MS4"). While the Board has broad power to

review decisions under section 124.19, the Agency intended this power to be exercised
"only sparingly." 45 Fed. Reg. 33,290, 33,412 (May 19, 1980); see also Moscow MS4, slip

op. at 9, 10 E.A.D. _ ; In re Rohm & Haas Co., RCRA Appeal No. 98-2, slip op. at 7 (EAB,
Oct. 5, 2000), 9 E.A.D. _ ; In re AES P.R. L.P., PSD Appeal Nos. 98-29 to 98-31, slip
op. at 7 (EAB, May 27, 1999), 8 E.A.D. __, aff'd sub nom. Sur Contra La Contaminaci&oacute;n

v. EPA, 202 F.3d 443 (lst Cixr. 2000).

Agency policy favors final adjudication of most permits at the regional level. 45 Fed.

Reg. at 33,412; see also Moscow MS4, slip op. at 9, 10 E.A.D. __; Irving MS4, slip op.
at 16, 10 E.A.D. _ ; In re New England Plating Co., NPDES Appeal No. 00-07, slip op. at
7 (EAB, Mar. 29, 2001), S E.A.D. _ ; In re Town of Ashland Wastewater Treatment Facility,
NPDES Appeal No. 00-15, slip op. at 9-10 (EAB, Feb. 26, 2001), 9 E.A.D. _ ; In re Town
of Hopedale, Bd. of Water & Sewer Comm'rs, NPDES Appeal No. 00-4, slip op. 8-9 n.13 (EAB,
Feb. 13, 2001), 9 E.A.D. __. On appeal to the Board, the petitioner bears the burden
of demonstrating that review is warranted. Moscow MS4, slip op. at 9, 10 E.A.D. _ ; see
also AES P.R., slip op. at 7, 8 E.A.D. __; In re Haw. Elec. Light Co., PSD Appeal Nos.
97-15 to 97-23, slip op. at 8 (EAB, Nov. 25, 1998), 8 E.A.D. _-; In re Kawaihae Cogeneration

Project, 7 E.A.D. 107, 114 (EAB 1997). [FN11}

Persons seeking review must demonstrate to the Board, among other things, "“that any
issues being raised were raised during the public comment period to the extent required
by these regulations * * * " 40 C.F.R. § 124.19(a) (2001). Participation during the
comment period must conform with the requirements of section 124.13, which requires that
all reasonably ascertainable issues and all reasonably available arguments supporting
a petitioner's position be raised by the close of the public comment period. 40 C.F.R.
§ 124.13 (2001); see also, Moscow MS4, slip op. at 9, 10 E.A.D. _ ; In re New England
Plating, NPDES Appeal No. 00-7, slip op. at 7 (EAB, Mar. 29, 2001), 9 E.A.D. _ _; In re
City of Phoenix, Ariz. Squaw Peak & Deer Valley Water Treatment Plants, NPDES Appeal No.
99-2, slip op. at 14 (EAB, Nov. 1, 2000), 9 E.A.D. __ ("Those persons seeking to appeal
based on their status as commenters or public hearing participants must also demonstrate
to the Board, inter alia, 'that any issues being raised were raised during the public

comment period {including any public hearing) to the extent required by these regulations
***‘ltl)‘

The Board traditionally assigns a heavy burden to petitioners seeking review of issues

that are essentially technical in nature. Moscow MS4, slip op. at 9, 10 E.A.D. _ ; see
also In re Town of Ashland Wastewater Treatment Facility, NPDES Appeal No. 00-15, slip
op. at 10 (EAB, Feb. 26, 2001), 9 E.A.D. _ ; In re NE Hub Partners, L.P., 7 E.A.D. 561,

567 (EAB 1998), petition for review denied sub nom. Penn Fuel Gas, Inc. v. EPA, 185 F.3d
862 (3rd Cir. 1999) . When the Board is presented with technical issues we look to determine
whether the record demonstrates that the Region duly considered the issues raised in the
comments and whether the approach ultimately adopted by the Region is rational in light
of all the information in the record. NE Hub, 7 E.A.D. at 568. If we are satisfied that
the Region gave due consideration to comments received and adopted an approach in the
final permit decision that is rational and supportable, we typically will defer to the
Region's determination. Id.
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For the following reasons, we conclude that Petitioners have shown that, in several
respects, the Region's decision to issue the Permit was deficient under these standards.
Accordingly, we remand the Permit for further proceedings consistent with this decision.

B. Petitioners' Issue One: Water Quality Standards

The Permit contains one numeric effluent limitation for discharges from four outfalls
into Hickey Run. Other than this one numeric discharge limit, the Permit designates a
variety of best management practices, or BMPs, to control the discharge of pollutants
from the District's MS4. The Petitioners raise three arguments objecting to the Region's
approval of the Permit conditions establishing BMPs to control pollutant discharges and
ensure compliance with the District's water quality standards. First, the Petitioners
argue that the Region should have established numeric limits for most of the system's
outfalls, rather than relying on BMPs to control pollutant discharges. Petition at 2-3.
Specifically, the Petitioners argue that the Region made no showing that numeric limits
are infeasible and that the Region should set the numeric limits equal to the numeric
water quality standards applicable to the receiving waters. Petition at 4; Petitioners'
Reply Brief at 3. Second, Petitioners argue that the Region should, at a minimum, have
established narrative limits. Petition at 4. Finally, Petitioners argue that the Region
failed to make the requisite determination that the chosen BMPs will ensure protection
of the District's water quality standards. Petition at 5; Petitioners' Reply at 4.

Before turning to these arguments, we must first address a number of issues by way of
background, .some of which were treated by the parties' briefs as being in dispute, but
which the parties conceded during oral argument. As noted above, section 301 of the CWa
requires, among other things, that NPDES permits contain "any more stringent limitation,
including those necessary to meet water quality standards * * * established pursuant to
any State law or regulation * * * " 33 UJ.8.C. § 1311(b) (1) (C). This statutory requirement
has been implemented, in part, through long-standing regulations that prohibit the
issuance of an NPDES permit "when imposition of conditions cannot ensure compliance with
the applicable water quality requirements of all affected states. " 40 C.F.R. § 122.4(Q)
(2001) (emphasis added.). In addition, section 122.44 (d) provides that "the permit must
contain effluent limits" for a particular pollutant "when the permitting authority
determines * * * that a discharge causes, has the reasonable potential to cause, or
contributes to an in-stream excursion above the allowable ambient concentration of a state
numeric criteria within a State water quality standard for an individual pollutant." Id.
§ 122.44(d) (1) (did).

In their filings with the Board, Petitioners maintain that, based on evidence in the
record, the Permit is required by 40 C.F.R. § 122.44(d) to contain effluent limitations
that protect water quality standards. Petition at 3 (citing 1998 Water Quality Report
at 48, app. D at 3-75). Specifically, Petitioners argue that information submitted by
the District with its application for the Permit shows that discharges from the District's
MS4 causes, has the reasonable potential to cause, or contributes to in-stream excursions
above the allowable ambient concentrations of the District's numeric water quality
standards, thereby triggering the requirements of section 122.44(d) (1) . They explain as
follows:

The monitoring data submitted with D.C.'s MS4 application confirms that storm sewer
discharges present major threats to surface water quality in the District. The data shows
that such discharges repeatedly exceed the District's water quality standards for fecal
coliform bacteria, which are 200/100 mL max. 30-day mean for Class A waters, and 1,000/100
ml: for Class B waters. 21 DCMR 1104.6. In almost all of the storm water sampling reported
in the Part 2 application, fecal coliform counts exceeded one or both of these standards,
often by wide margins. Part 2 application, Tables 4.3.4-3 to -14; 21 DCMR 1104.6. At least
onedischargealsoexceededarseniccriteriaforfisheries.Id.,Part:Zapplication,table
4.3.4-10. * * *

Under these circumstances, the Act and EPA rules require that the permit include
effluent limitations to assure compliance with water quality standards. * * * [Tlhe
District's 1998 Water Quality Report specifically identifies storm water discharges as
known or suspected contributors to violations of water quality standards for specific
pollutants in waters throughout the District. Water Quality Report at 48, Appendix D at
3-75.Fora1nmmerofwaters,thexeport1istsurbanrunoff/stormsewersastheonlysource
of impairment. Id.

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.



2002 WL 257698 (E.P.A.)

Petition at 3.

The Region does not argue that this evidence cited by Petitioners is insufficient to
trigger the reguirements of section 122.44(d) (1), which as noted requires "effluent
limits" if discharges cause or contribute to viclations of water quality standards.
Instead, the Region maintains that section 122.44(d) (1) does not require that "effluent
limits" be expressed as numeric limits. The Region argues that BMPs are a type of effluent
limit and that it properly explained the basis for its decision to use BMPs instead of
numeric effluent limits. Specifically, the Region explained in the Fact Sheet that "In
accordance with 40 CFR § 122.44(k), the [Region} has required a series of [BMPsl, in
the form of a comprehensive SWMP, in lieu of numeric limitations." Fact Sheet at 7. The
Region explained further in the Region's First Response to Comments that "[d]erivation
of water gquality-based limits by application of the methods contained in the Technical
Support Document for Water Quality-based Toxics Control is not feasible at this time
because insufficient information is known about the magnitude, variation, and frequency
of the flow rate of both the river and storm discharges." Region's First Response to
Comments at 7 (emphasis added); see also Region's Response at 9.

The notion that effluent limits may be expressed as either numeric limits or as some
other restriction that limits the discharge of pollutants, such as BMPs, has been stated
in EPA guidance and has been endorsed by this Board. In essence, because the term "effluent
limitation" is defined to mean any restriction on quantities, rates, and concentrations
of pollutants, [FN12] effluent limits required by section 122.44(d) (1) therefore may be
expressed as either numeric limits or as BMPs, both of which serve to limit quantities,
rates or concentrations of pollutants. Inre Ariz. Mun. Storm Watexr NPDES Permits, 7E.A.D.
646, 658-59 (EAB 1988) (hereinafter "Arizona Municipal") [FN13] (citing Questions and
Answers Regarding Implementation of an Interim Permitting Approach for Water
Quality-Based Effluent Limitations in Storm Water Permits, 61 Fed. Req. 57,425, 57,426
(Nov. 6. 1996)). Initially, the Petitioners argued that the Region's failure to use
numeric limits violated section 301 of the CWA and 40 C.F.R. § § 122.4(d) & 122.44(d).
Petition at 2-3. At oral argument, Petitioners also stated that where the water quality
standards are numeric standards, the "only certain method to assure compliance with
standards is with numeric effluent limits." Tr. at 6. The Petitioners, however, also
acknowledged during oral argument that BMPs are a form of effluent limitation, Tr. at
7, and that BMPs may be used to satisfy water quality-based requirements. Tr. at 9. [FNi4]
Given this concession, we do not need to revisit our prior determination in Arizona
Municipal that, as a general proposition, BMPs are a form of effluent limit that may in
appropriate circumstances be used to satisfy the requirements of gection 122.44(d) of
the regulations in order to resolve the dispute at hand.

With respect to whether deployment of BMPs was inappropriate under the circumstances
of this case, we note that the regulations specifically authorize the use of BMPs in two
potentially applicable circumstances. First, section 122.44(k) (2), as added in 1999,
authorizes BMPs when "[a]Juthorized under section 402(p) of the CWA for the control of
storm water discharges." 40 C.F.R. § 122.44(k) (2) (2001). Second, section 122.44 (k) (3)
authorizes BMPs when " [nJumeric effluent limitations are infeasible." Id. § 122.44 (k) (3);
see also Arizona Municipal, 7 E.A.D. at 656 ("Under the regulations, best management
practices * * * may be incorporated into storm water permits where numeric limitations
are infeasible.”). In the present case, the Region stated at oral argument that it did
not base its decision to approve BMPs on the new 40 C.F.R. § 122.44 (k) (2), which was
added in the 1999 amendments [FN15] and which allows BMPs when authorized by CWA § 402 (p) .
Tr. at 48. Instead, the Region determined that numeric limits were not feasible, which
is the criterion for use of BMPs under 40 C.F.R. § 122.44(k) (3}. Specifically, as noted
above, the Region explained that "[dlerivation of water guality-based limits by
application of the methods contained in the Technical Support Document for Water
Quality-based Toxics Control is not feasible at this time because insufficient
information is known about the magnitude, variation, and frequency of the flow rate of
both the river and storm discharges." Region's First Response to Comments at 7 (emphasis
added) .

This brings us to the issues that remain in dispute. The Petitioners argue first that
"the Region has made no showing that numeric limitations are infeasible * * * | The Region
did not even attempt development of numeric effluent limits for discharges to waters of
the District other than Hickey Run." Petition at 4. On this point, the Petitioners
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elaborate further in their Reply Brief that, where mixing zones [FN16] have not been
established (as is the case here for all outfalls other those into Hickey Run), "under
long-established EPA guidance and practice, effluent limits must be set to assure
compliance with water guality standards at the point of discharge." Petitioners' Reply
Brief at 3. In other words, Petitioners argue that the Agency can easily set a numeric
limit for each outfall that is equal to the numeric water quality standard for the
receiving water. Presumably, Petitioners reason that the discharges will not cause or
contribute to an in-stream excursion above an allowable standard if the discharges,
themselves, must be below the applicable standard. Petitioners argue further that "[tlhis
is not an exercise requiring any information beyond the water quality criteria set in
D.C.'s published water quality standards." Id. These arguments, however, do not persuade
us that review of the Permit should be granted on this ground.

In Arizona Municipal, we considered a challenge to the permit issuer's determination
pursuant to what is now section 122.44 (k) (3) [FN17] that setting numeric effluent limits
was not feasible for an MS4 system's discharges. Arizona Municipal, 7 E.A.D. at 656. In
that case, the permit issuer made its determination of infeasibility because, due to "the
unique nature of storm water discharges in the arid Arizona environment and the
uncertainties associated with the environmental effects of short-term, periodic

discharges, 'it would be premature to include in the final permit any specific
toxicity-related effluent limitations * * *. "' Id. at 657. In considering arguments that

this determination was insufficient, we noted that the permit issuer's reasons were
consistent with Agency policy documents that "recogniz[e] that permitting agencies
frequently lack adeguate information to establish appropriate numeric water
quality-based effluent limitations, and provid[e] for the inclusion of BMPs until such
information becomes available." Id. at 658. The petitioners challenged the permit
issuer's decision by arguing that the permit issuer had an affirmative duty to set numeric
limits. We rejected this argument, stating that "the petitioners have failed to convince
us that this determination was in any way unlawful or inappropriate." Id. at 659.

In the present case, the Petitioners have made many of the same generalized challenges
to the Region's permitting decision as those we considered and rejected in Arizona
Municipal, asserting that the Region has an affirmative duty to set numeric limits. In
keeping with Arizona Municipal, we find these general arguments to be without merit. The
Petitioners in this case, however, also rely on a more specific argument that numeric
limits could have been derived under methods that the Petitioners describe as
"long-established EPA guidance and practice." Petitioners' Reply Brief at 3. As discussed
below, this more specific argument must also be rejected in this case because Petitioners
failed to raise it and the cited authority during the public comment period.

The regulations governing the NPDES permitting program and review by this Board require
that persons seeking review must demonstrate to the Board "that any issues being raised
were raised during the public comment period to the extent required by these regulations
* x x " 40 C.F.R. § 124.19(a) (2001); Moscow MS4, slip op. at 10, 10 E.A.D. __. The
regulations provide further that all reasonably ascertainable issues and all reasonably
-available arguments supporting a petitioner's position must be raised by the close of
the public comment period. 40 C.F.R. § 124.13 (2001); see, e.g., Moscow MS4, slip op.
at 10, 10 E.A.D. _ ; In re New England Plating, NPDES Appeal No. 00-7, slip op. at 7 (EAB,
Mar. 29, 2001), 9 E.A.D. _ ; In re City of Phoenix, Ariz. Squaw Peak & Deer Valley Water
Treatment Plants, NPDES Appeal No. 99-2, slip op. at 14 (EAB, Nov. 1, 2000), 9 E.A.D.

"Accordingly, only those issues and arguments raised during the comment period can
form the basis for an appeal before the Board {except to the extent that issues or arguments

were not reasonably ascertainable)." New England Plating, slip op. at 8 (citing In re
Jett Black, Inc., UIC Appeal Nos. 98-3 & 98-5, slip. op. at 8 & nn.18, 23 (EAB, May 27,
1999), 8 E.A.D. ___ (finding that reasonably ascertainable arguments not raised during

the public comment period were not preserved for appeal)).

As we have previously explained, "[tlhe effective, efficient and predictable
administration of the permitting process, demands that the permit issuer be given the
opportunity to address potential problems with draft permits before they become final."
In re Encogen Cogeneration Facility, PSD Appeal Nos. 98-22 to 98-24, slip op. at 8 (EAB,
Mar. 26, 1999), 9 E.A.D. _ . "In this manner, the permit issuer can make timely and
appropriate adjustments to the permit determination, or, if no adjustments are made, the
permit issuer can include an explanation of why none are necessary." In re Essex County
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(N.J.) Resource Recovery Facility, 5 E.A.D: 218, 224 (EAB 1994) . In particular, the
petitioner must have raised during the public comment period the specific argument that
the petitioner seeks to raise on appeal; it is not sufficient for the petitioner to have
raised a more general or related argument during the public comment period. See, e.g.,
In re RockGen Energy Ctr., PSD Appeal No. 99-1, slip op. at 11 (EAB, Aug. 25, 1999), 8
E.A.D. __ (petition denied because petitioner raised during the public comment period
three issues regarding one type of emissions control technology, but had not raised the
specific issue comparing that technology to the technology that was selected, which
petitioner sought to raise on appeal). "At a minimum, commenters must present issues with
sufficientspecificitytoapprisethepermitissuingauthorityoftheissueraised.Absent
such specificity, the permit issuer cannot meaningfully respond to comments." Id. at 17
(citing In re Spcokane Reqg'l Waste-to-Energy, 2 E.A.D. 809, 816 (Adm'r 1989) ("Just as
'the opportunity to comment is meaningless unless the agency responds to significant
points raised by the public,' so too is the agency's opportunity to respond to those
comments meaningless unless the interested party clearly states its position.") (guoting
Northside Sanitary Landfill, Inc. v. Thomas, 849 F.2d 1516, 1520 (D.C. Cir. 1988))
(internal citations omitted)).

In the present case, Petitioners raised their general objection to the absence of numeric
effluent limits during both the public comment period on the first draft permit and during
the public comment period on the second draft permit. See Letter from David S. Baron to
William Colley, EPA Region III, at 2-3 (Apr. 21, 1999); Letter from David S. Baron to
William Colley, EPA Region III, at 1- 2 (Oct. 29, 1999). The Petitioners, however, have
not shown that they raised their argument concerning the alleged "long-established EPA
guidance and practice" regarding point-of-discharge limits at any time during the first
orsecondpubliccommentperiods,andthePetitionershavenotexplainedwhythisargument
and the cited authorities were not reasonably ascertainable at that time. In this regard,
it is significant that the Region discussed the implications of "the Technical Support
Document for Water Quality-based Toxics Control" in the Region's response to comments
on the first draft permit. See Region's First Response to Comments at 8. [FN18] Presumably,
Petitioners would recognize this document cited by the Region to be among the body of
"long-established EPA guidance and practice" to which they now refer. Thus, the Region's
basis for its decision was fully available to Petitioners during the second public comment
period, and their failure to make their more specific response and citation to the
allegedly countervailing authority at that time is fatal to their attempt to make their
case at this juncture. Accordingly, Petitioners have failed to preserve this argument
for appeal.

ThePetitionersarguesecondthat"[e]venifxnmwriclimitswereinfeasible,[theRegion]
has not shown why it could not include narrative provisions in the permit requiring
protection of water quality standards." Petition at 4. This argument also must fail. There
is no statutory or regulatory provision that requires use of narrative limits. Moreover,
the regulations specifically authorize the use of BMPs where numeric limits are infeasible.
40 C.F.R. § 122.44(k) (3) (2001). Accordingly, we conclude that the Region was authorized
to use BMPs and was not required to include narrative provisions in the Permit of the
kind suggested by Petitioners. However, as discussed below, we are remanding this Permit
on other grounds, and our conclusion here that use of narrative limits is not required
should not be viewed as discouraging the use of narrative limits in any reissued permit
if the Region determines that narrative limits would be appropriate in addressing the
concerns giving rise to the remand.

Finally, Petitioners argue that "[i]lf EPA intends to rely on BMPs, it still must
demonstrate that those management practices will be adequate to assure compliance with
water quality standards in the receiving waters" and that "[t]he Agency has failed to
do so here." Petition at 5. Petitioners elaborate further on this last argument in their
Reply Brief by noting that the record contains "absolutely no facts or technical analysis"
to support the Region's statement in its response to comments that the Permit's BMPs are
‘reasonably capable of achieving water quality standards, "' and by noting that "the legal
test is not whether the BMPs are 'reasonably capable' of achieving water quality standards.
Rather, the permit must 'ensure' compliance with water quality standards." Petitioners'
Reply Brief at 4 (citing 33 U.S.C. § 1311 (b) (1) (C); 40C.F.R. § 122.4(d)). In its Response,
the Region reiterated that it "issued the Permit based on its determination (and
certification of the Permit by [D.C. Department of Health] * * *) that the BMPs set forth
in the District's SWMP are 'reasonably capable of achieving water quality standards."'
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Region's Response at 10; see also Region's Reply at 6. [FNi9]

At oral argument, the Region stated that, in using the "reasonably capable" language,
it was not seeking to establish a new, less restrictive, standard for MS4 permits, and
that this Permit was intended to protect water quality standards. In particular, the
Region stated that "[iln the response to comments, we were not trying to set up a different
standard." Tr. at 39. Instead, the Region stated that it intended the "reasonably capable"
language as "merely a paraphrase of the requirement that [the Region] found that no more
stringent limits were necessary to achieve water quality standards. That is set forth
in [section] 301(b) (1) (c) [of the Act]." Tr. at 39.

We have two concerns regarding the manner in which the Region has addressed the guestion
of the Permit's meeting water quality standards. First, it is not clear that the Region's
determination that the BMPs required under the Permit are "reasonably capable" of

achieving water guality standards fully comports with the regulatory prohibition on
issuing a permit "when imposition of conditions cannot ensure compliance with the

applicable water quality requirements of all affected states." 40 C.F.R. § 122.44(d)
(2001) (emphasis added). Simply stated, the "reasonably capable" formulation, accepting
as it is of the potential that the Permit will not, in fact, attain water quality standards,
does not appear to be entirely comparable to the concept of ensuring compliance. [FN20]

Second, and more importantly, even accepting the Region's suggestion that ensuring
compliance was what the permit writer had in mind, we find nothing in the record, apart
from District's section 401 certification, [FN21] that supports the conclusion that the
Permit would, in fact, achieve water guality standards. [FN22] Indeed, the Region
acknowledged that " [ulnfortunately, the permit writer didn't commit a lot of his analysis
towriting * * *. " Tr. at 46. Although we traditionally assign a heavy burden to petitioners
seeking review of issues that are essentially technical in nature, see e.g., Moscow MS4,
slip op at 9, 10 E.A.D. at __, we nevertheless do look to determine whether the record
demonstrates that the Region duly considered the issues raised in the comments and whether
the approach ultimately adopted by the Region is rational in light of all information
in the record. Id, slip op. at 10, 10 E.A.D. __ (citing In re NE Hub Partners, L.P., 7
E.A.D. 561, 567 (EAB 1998)) . Without an articulation by the permit writer of his analysis,
we cannot properly perform any review whatsoever of that analysis and, therefore, cannot
conclude that it meets the requirement of rationality. Moreover, Petitioners argue, and
the Region does not dispute, that the Region cannot rely exclusively on District's section
401 certification, at least in a circumstance like this one in which there is a body of
information drawing the certification into question. See Tr. at 43. Accordingly,
additional record support for the Region's determination is needed, and, finding such
support altogether absent from the record, we are remanding the Permit to the Region to
provide and/or develop support for its conclusion that the permit will "ensure" compliance
with the District's water quality standards and to make whatever adjustments in the Permit
"if any, might be necessary in light of its analysis. [FN23]

C. Petitioners' Issue Two: Hickey Run Numeric Effluent Limits

The second category of issues raised by the Petitioners concerns the Permit's effluent
limits and monitoring requirements for four outfalls into Hickey Run. The Petitioners
object that the prescribed numeric limit is set forth as an aggregate limit covering all
four outfalls, and the Petitioners object that the prescribed requirements for monitoring
compliance with the numeric limit lack the specificity required by the regulations.
Petitioners object to the aggregate limit on the grounds that, according to Petitioners,
the regulations "require that effluent limits be outfall specific unless infeasible" and
"EPA has not shown that outfall specific limits are infeasible." Petition at 5.
Petitioners elaborate on this point in their Reply Brief, stating that "EPA rules
explicitly require outfall specific effluent limits." Petitioners' Reply at 6.
Petitioners also argue in their Petition that "the monitoring provisions relevant to the
Hickey Run effluent limit are inadequate because the Permit fails to "specify the type
and interval of required monitoring as well as the frequency," and because the Permit
fails to specify "the precise monitoring locations." Petition at 6.

The Region argues in its response that the Hickey Run numeric effluent limit is the first

numeric limitation used in any MS4 permit based on a total maximum daily load ("TMDL")
[FN24] and that the effluent limit is consistent with wasteload allocation set forth in.
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the Hickey Run TMDL as required by 40 C.F.R. § 122.44(d) (1) (vii) (B). The Region states
that it approved the aggregate limit for four outfalls because those outfalls "combine
to make up the Hickey Run headwaters," and "[albove these outfalls, Hickey Run does not
exist outside the storm sewer pipes,” and further that "the outfalls [are] located close
together and one entity (the MS4) [is] responsible for all four outfalls and could best
oversee the implementation." Region's Response at 14. The Region also states that the
Hickey Run TMDL was not able to more precisely allocate the load between the outfalls
and that the Petitioners did not provide any additional data or basis from which individual
outfall limitations might be derived. Id. at 15. Thus, the Region states that it "had
no additional legal or factual basis on which to make the Hickey Run limit outfall specific,
and therefore concluded that such individual limits are infeasible." Id. at 15.

With respect to monitoring requirements, the Region argues that the Permit requires
monitoring of Hickey Run no less than three times per year using the test analytic method
specified in Part 136, and the Region notes that the Permit requires the District to
develop a sampling plan with the First Annual Report. Id. at 16. The Region also argues
that "[t]lhe Permit requires that all samples and measurements be representative of the
volume and nature of the monitored discharges consistent with 40 C.F.R. § 122.41(3)(1).
Region's Reply at 11. Finally, the Region states that "[t]lhe monitoring requirements,
therefore, are representative of the monitored activity and otherwise consistent with
federal regulations." Id. at 11-12.

We conclude that the Petitioners have failed to demonstrate in their Petition that the
Region's decision to specify an aggregate numeric limit for the four outfalls forming
the headwaters of Hickey Run was clear error or a policy choice that otherwise warrants
review of this Permit. In particular, we cannot endorse Petitioners' argument that "EPA
rules explicitly require outfall specific effluent limits." Petitioners' Reply at 6. The
regulation cited by Petitioners reads as follows: "All permit effluent limitations,
standards and prohibitions shall be established for each outfall or discharge point of
the permitted facility * * * " 40 C,F.R. § 122.45(a) (2001) (emphasis added). Notably,
this regulation identifies the location to which the limitation is applied (i.e, "outfall
or discharge point") in the disjunctive. Thus, if we are to give meaning to the disjunctive
phrase "or discharge point, " we must read the regulation as contemplating some flexibility
in appropriate circumstances to frame effluent limits at a point other than the outfall.
Therefore, we cannot conclude that the Petitioners' proffered interpretation is required
nor that the regulation precludes per se the establishment of a limit at-a point other
than an outfall.

Moreover, we find no clear error in the Region's conclusion that, in the unique
circumstances of this case, an aggregate limit fixed at a discharge point proximate to
four closely connected outfalls was appropriate. In this regard, we note that, here, (1)
the aggregate limit is consistent with the aggregate waste load allocation set forth in
the Hickey Run TMDL, (2) the four outfalls are located close together, (3) a single entity
is responsible for all four outfalls, (4) the four outfalls, together, form the entire
headwaters of Hickey Run, (5) the Region determined that it was infeasible to allocate
the load by cutfall or otherwise establish an appropriate 1imit specific to the individual
outfalls, and (6) the Petitioners did not provide any additional data or basis for the
Region to derive individual cutfall limitations. See Region's Response at 13-15. [FN25]

With respect to monitoring requirements, Petitioners' point regarding the generality
of the Permit's monitoring provisions is well taken. At its inception, the Permit would
not specify the precise location or the sample collection method of monitoring tests to
be performed on Hickey Run, although the Permit does contemplate that greater precision
will be brought to the Hickey Run outfall monitoring plan as part of the District's First
Annual Report. Agency guidance states that the permit's monitoring and reporting
conditions should specify (1) the sampling location, (2) the sample collection method,
{3) monitoring frequencies, (4) analytic methods, and (5) reporting and recordkeeping
requirements. U.S. EPA NPDES Permit Writers' Manual, EPA-833-B-96-003, at 115 (Dec. 1996).
This guidance states further that the permit writer is responsible for determining the
appropriate monitoring location and for "explicitly specifying” this in the permit. Id.
at 117. It further states that "[s]pecifying the appropriate monitoring location in a
NPDES permit is critical to producing valid compliance data." Id. In addition, by "sample
collection method, " the guidance means the type of sampling, such as "grab" or "composite"
samples, which is distinguished from the "analytic methods" referenced in 40 C.F.R. part
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136. Id. at 122. The regulations require that all permits specify the requiredtnonitofing
"type, interval, and freqguency." 40 C.F.R. § 122.48(b) (2001).

In the present case, the Region has not explained why it departed from Agency guidance
by not specifying the precise location for monitoring the Hickey Run discharges, nor has
the Region adequately explained how the Permit conditions satisfy the regulatory
requirement to specify the "type, interval, and frequency" of monitoring. Although the
Region argues that the Permit satisfies the regulations by specifying that monitoring
must be conducted three times per year, see Region's Response at 16, this Permit condition
does not appear to specify both the "interval and frequency" of monitoring as required
by 40 C.F.R. § 122.48(b). Further, the Permit's reference to the monitoring method
specified in 40 C.F.R. part 136 does not appear to satisfy the requirement that sampling
methods be specified in the Permit. However, the Region argues that these defects do not
require remand because they will be cured before the Hiqkey Run numeric effluent limit
becomes effective - the Permit requires the District to develop a sampling plan with the
First Annual Report. Region's Response at 16.

We find the proposed delayed development of the Hickey Run monitoring requirements to
be problematic in two respects. First, both section 122.48(b) and section 122.44 (i) would
appear to require that certain monitoring conditions be included in all permits. Section
122.48(b) states that "All permits shall specify" the monitoring type, intervals, and
frequency. 40 C.F.R. § 122.48(b) (2001). Section 122.44 (i) states that "each NPDES permit
shall include" monitoring conditions in addition to those set forth in section 122.48
in order to assure compliance with permit limitations. Id. § 122.44(i). The Region has
not explained how its issuance of this Permit, which does not at its inception contain
monitoring requirements for Hickey Run, comports with the regulatory directive that all
permits include these conditions. Second, while we recognize that the monitoring
requirements are expected to be added at the time of the District's First Annual Report
and thus should be in place before the Hickey Run effluent limit becomes effective, we
are troubled that this would be accomplished through a minor permit modification without
notice and cpportunity for public comment. See Permit pts. III.E & IX.A.5 (as amended) .
Given that the regulations appear to contemplate that monitoring requirements ordinarily
be included as up-front permit conditions - conditions which would thus ordinarily be
subjected to public notice and comment - and the fact that we find nothing in the
regulations allowing for minor permit modifications that authorizes use of a minor permit
modification in this setting, [FN26] we conclude that this Permit does not meet minimum
regulatory requirements and that remand of these parts of the Permit is necessary. We
can foresee two possible paths available to the Region for addressing the Permit's
imprecision in the Hickey Run monitoring requirements on remand. The path most easily
reconciled with the regulatory requirements would be to add the missing precision to the
revised permit at its inception. An alternmative path may be to add the precision later
in the context of formal, notice and comment permit modification. However, if the Region
pursues the latter option, it must articulate its rationale for the consistency of such
an approach with the regulations discussed above. [FN27] Accordingly, we remand the
Permit's conditions for monitoring discharges into Hickey Run to afford the Region an
opportunity to address these issues or to provide a more detailed explanation of its
analysis.

D. Issues Three Through Seven: MEP Standard

In issues three through seven of the Petition, the Petitioners argue that the Region
failed to properly apply the requirement in section 402 (p) (3) (B) (iii) of the CWA to reduce
the discharge of pollutants to the "maximum extent practicable." Petitioners raise the
following sub-issues: In issue number three, Petitioners argue that the BMPs required
by the Permit will produce no reductions in the discharges of a variety of pollutants
and that the Permit does not contain a number of controls listed in the Agency guidance
manual for MS4 permits. Petition at 6-7. In issue number four, the Petitioners argue that
the Permit's requirement for evaluation and upgrade of the BMPs over time constitutes
an admission that the current BMPs are not MEP and that therefore the permit contains
an illegal deferral of compliance. Id. at 7. In issue number five, Petitioners argue that
this deferral of compliance through upgrades over time does not comply with the
requirement of section 402(p) to achieve implementation within 3 years. Id. at 7-9.
Finally, in issues number six and seven, Petitioners argue that a "cost benefit and
affordability analysis" required by Part III.E of the Permit is not authorized by the
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regulations and illegally introduces cost and affordability as grounds for not
implementing BMPs that are required to meet MEP. Id. at 8-9.
1. Issue Three: Permit Fails MEP Due to No Reductions in Certain Pollutants

The Petitioners argue that the Permit fails to satisfy the requirement of section
402 (p) (3) (iii) of the CWA that the Permit reduce pollutant discharges to the "maximum
extent practicable." Petition at 6. Petitioners argue that the BMPs required by the Permit
will produce no reductions in cadmium (Potomac, Anacostia and Rock Creek), dissolved
phosphorcus (Potomac and Rock Creek) and copper and lead (Rock Creek). Id. They also argue
that the reductions of total suspended solids, BOD, COD, total nitrogen and total
phosphorus are so small as to constitute no meaningful reduction. Id. The Petitioners
alsoc argue that the Permit fails to comply with the EPA guidance manual for the Part 2
application, which according to Petitioners "sets out in great detail the specific control
measures that must be included in any SWMP, and requires that those measures be
incorporated into the MS4 permit." Id. at 7 (citing U.S. EPA Guidance Manual for the
Preparation of Part 2 of the NPDES Permit Applications for Discharges from Municipal
Separate Storm Sewer Systems at 1-9, 6-1 to -25 (1992)).

‘The Region argues that, in the absence of promulgated technology-based standards
defining MEP, the permitting authority must necessarily approach the question of what
constitutes MEP on a case-by-case basis, taking into account the totality of the
circumstances. Here, the Region concluded that "a relatively large number of new
activities to be performed" under the Permit's BMPs satisfies the MEP criterion. Region's
Response at 17 (quoting Region's First Response to Comments at 9-10). The Region notes
that "the Current SWMP identifies over 220 structural BMPs that have been installed and
over 600 that have been approved for installation and/or construction.® Id. at 18 (citing
Revised SWMP at 6-2 & tbl. 6.2-1). The Region notes further that "the SWMP also details
storm water capital projects over the next several years starting with FY 1998
expenditures of over $1.3 million, FY 1999 projects costing more than $3.1 million and
projected costs from FY2000-FY2007 of $39 million." Id. at 18-19. In addition, the Region
argues that "the Permit requires the District to implement its current SWMP, and then
to focus on specific revisions to develop an upgraded SWMP that (following EPA approval)
will assure pollutants will be reduced to the maximum extent practicable." Id. at 19
(citing Permit pt. III).

We conclude that the Petitioners have failed to show any clear error of fact or law in
the Region's analysis or any policy choice that warrants review. As we noted at the outset
of our discussion, we traditionally assign a heavy burden to petitioners seeking review
of issues that are essentially technical in nature. Moscow MS4, slip op. at 9, 10 E.A.D.

; see also In re Town of Ashland Wastewater Treatment Facility, NPDES Appeal No. 00-15,
slip op. at 10 (EAB, Feb. 26, 2001), 9 E.A.D. _ ; In re NE Hub Partners, L.P,, 7 E.A.D.
561, 567 (EAB 1998) . This is grounded on the Agency policy that favors final adjudication
of most permits at the regional level. 45 Fed. Reg. 33,290, 33,412 (May 19, 1980); see

also Moscow MS4, slip op. at 9, 10 E.A.D. __; Irving MS4, slip op. at 16, 10 E.A.D. i
In re New England Plating Co., NPDES Appeal No. 00-7, slip op. at 7 (EAB, Mar. 29, 2001),
9 E.A.D. ; Town of Ashland, slip op. at 9-10, 9 E.A.D. _ ; In re Town of Hopedale, Bd.

of Water & Sewer Comm'rs, NPDES Appeal No. 00-4, slip op. 8-9 n.13 (EAB, Feb. 13, 2001),
10 E.A.D.

When the Board is presented with technical issues, we look to determine whether the record
demonstrates that the Region duly considered the issues raised in the comments and whether
the approach ultimately adopted by the Region is rational in light of all the information
in the record. Moscow MS4, slip op. at 10, 10 E.A.D. __ (citing NE Hub, 7 E.A.D. at 568) .
If we are satisfied that the Region gave due consideration to comments received and adopted
an approach in the final permit decision that is rational and supportable, we typically
will defer to the Region's position. Id.

In the present case, we note at the outset that Petitioners' emphasis on the amount of
reduction achieved for the various pollutants is misplaced. The key question under section
402 (p) (3) (B) of the statute is what is practicable. [FN28] Here, taking into account the
full range of considerations before it, [FN29] the Region concluded that the BMPs required
by the Permit collectively represent the maximum practicable effort to reduce pollution
from the District's MS4. We are loath to second guess the Region's technical judgment
in this regard. The record demonstrates that the Region duly considered the issue raised
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by Petitioners in their comments, and the record does not lead to the clear conclusion
that any additional BMPs beyond those identified in the Permit are practicable taking
into account all of the relevant circumstances in the District. [FN30] Accordingly, we
conclude that the position adopted by the Region is rational in light of the information
in the record and consequently we deny review of this issue.

2. Issue Four: Upgrade of the SWMP over Time

The BMPs specified in the Permit as the applicable effluent limits are the BMPs set forth
in the District's SWMP. The Permit requires that the District's SWMP, and the BMPs set
forth in the SWMP, be evaluated and upgraded over time. The Petitioners argue that the
Permit's requirement for the BMPs to be evaluated and upgraded over time constitutes an
admission that the current BMPs do not meet the MEP criterion and that therefore the permit
contains an illegal deferral of compliance with the permitting requirements of the CWA.
Petition at 7. This argument, however, must fail. The Region correctly responds that the
current BMPs are what the Region has determined to be MEP and that the evaluation and
upgrade requirement is a "normal process of adjustment that the Region believes is
necessary and appropriate to protect water quality and meet the MEP criterion." Region's
Response at 19. The evaluation and upgrade requirement of the Permit, and Agency policy
for MS4s, recognizes that knowledge concerning effective methods for controlling
pollutant discharges and barriers restricting the ability to control pollutant discharges
will necessarily change over time.

The evaluation and upgrade requirement incorporates into the Permit a process for
adjusting the Permit's terms and conditions to take into account new knowledge and changed
circumstances affecting practicality of BMPs. This adjustment process does not imply that
the Region has failed to properly assess MEP at the time of the Permit's issuance; it
simply recognizes that what is practicable will change over time and that the Permit should
be adaptable to such changes. In short, the Petitioners have not shown clear error in
the Region's determination of what is "practicable" at the time of Permit issuance.

3. Issue Five: Compliance within Three Years

The Petitioners argue that the evaluation and upgrade process discussed above does not
comply with the requirement of section 402(p) (4) (A) of the CWA to achieve actual
implementation within three years. Petition at 7-8. This argument also must fail. The
Region correctly notes that the Permit requires the District to immediately implement
the BMPs that have been determined to be MEP at the time of Permit issuance and, in addition,
the Permit requires the District to begin a process of continual upgrade and improvement
of those BMPs. Region's Response at 21. Thus, the Permit does not authorize a deferred
implementation of the BMPs that were determined to be MEP at the time of issuance of the
Permit; instead, the Permit simply recognizes that what is practicable will change during
the Permit's term and that upgrades of the Permit's requirements should not be delayed
until the Permit is renewed. Accordingly, here again we deny review.

4. Issues Six and Seven: The Implementation Plan and Cost Benefit Analysis

The Petitioners note that the Permit reguires the District to submit each year a SWMP
implementation plan covering the work to be done in the next three years and to analyze
that work "based on a cost benefit and affordability analysis." Petition at 8 (quoting
Permit pt. III.E). The Petitioners argue that this "cost benefit and affordability
analysis" is not found anywhere in the Agency's regulations or guidance documents. Id.
at 8-9. Petitioners also argue that the "cost benefit and affordability" analysis would
allow the District to avoid BMP effluent limitations by claiming that-it has inadequate
resources to meet the implementation schedule. Id. at 9 (issue number seven) . Specifically,
they state that "compliance cannot be contingent on the willingness of the Mayor, the
Control Board, or Congress to appropriate funds." Id. The Region argues that the
Petitioners’' concerns are unfounded. The Region argues that the "cost benefit and
affordability analysis" is authorized by the CWA because it is meant to implement the
"practicability" part of the MEP test in determining BMP requirements. Region's Response
at 23. The Region also argues that the Permit specifically states that affordability is
not a defense for compliance with the Permit's terms. Id. (citing Permit, pt. III.E).

We conclude that the Petitioners have not shown any clear error of fact or law or shown
that a policy choice made by the Region with respect to the "cost benefit analysis" in
part III.E of the Permit warrants review. We base this holding, in part, on our recognition
that this Permit contains provisions establishing BMPs set forth in the current SWMP that
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were determined to be MEP at the time of the Permit's issuance, and it also contains
provisions requiring upgrade of the current SWMP within three years of the Permit's
issuance:. In this context, the required Annual Report and SWMP Implementation Plan serve
two functions: they provide reporting on compliance with the Permit's requirement to
implement the current SWMP, and they provide information, analysis and preliminary
proposals for terms to be included in the upgraded SWMP when the Permit is amended. [FN31]
Information concerning a "cost benefit analysis" of the various BMPs is relevant for the
process of amending the Permit with an upgraded SWMP and upgraded BMPs. As stated by the
Region, "[iln terms of establishing the permit requirements to reduce pollutants to the
maximum extent practicable, the Region finds cost and affordability information useful
in determining the degree of practicability." Region's Response at 24.

This cost benefit information, however, is not relevant for determining compliance with
the Permit's requirement that the District implement the BMPs in its current SWMP. By
incorporating the District's current SWMP into the Permit, the Region has determined that
the BMPs set forth in that SWMP are MEP. The Region, thus, has already determined that
those BMPs are "practicable" and consideration of costs or benefits is not appropriate
when considering whether the District has complied with the requirement to implement those
BMPs. This distinction between the compliance-reporting and future planning functions
of the Annual Report and Annual Implementation Plan is recognized and mandated by the
Permit's condition that states that "[alffordability cannot be used as a defense for
noncompliance." Permit pt. III.E. Accordingly, we see no clear error in the Region's
decision to require that the District's Annual Implementation Plan provide information
regarding the costs and benefits of the various BMPs covered by the plan, and we deny
review of this condition of the Permit.

E. Issue Eight: Modifications of the Permit

Petitioners argue that the Permit "illegally authorizes substantive changes in permit
requirements without a formal permit revision." Petition at 9. In its Response, the Region
"notifies the Board of the Region's proposal to amend the permit to address this issue
and that such amendment would remove the issue from this appeal in accordance with 40
C.F,R. § 124.19(d)." Region's Response at 25. Subsequently, on January 12, 2001, the
Region re-issued the withdrawn portion of the Permit with several amendments. Thereafter,
the Petitioners filed a petition for review of the amendments to the Permit. See Petition
for Review and Motion to Consolidate (Feb. 2, 2001). The Petitioners also filed a
supplemental brief supporting their original Petition on this issue. See Supplemental
Reply Based on Intervening Permit Modification. As noted above in Part I.B, we have
consolidated the February 2001 petition with the original Petition, and will consider
all related issues in this part of our analysis.

In their second petition, Petitioners recall that they had argued in the first Petition
that the Permit would improperly allow eight types of permit modifications to be made
under the regulations governing minor modifications. Second Petition at 5. The
Petitioners listed these allegedly improper modifications in eight categories.
Petitioners argue that all of the types of modifications identified in its original list
are major modificaticons that must comply with the more stringent requirements for formal
permit revisions, including public notice and comment. Id. at 7-9. Petitioners state that
the Region's amendment to the Permit addressed only a portion of one of those eight types
of modifications. Id. The types of modifications originally identified by Petitioners
as improper minor modifications are as follows:

a. Changes in deadlines for submission of Annual Review, Annual Report, Annual
Implementation Plan, .and Upgraded SWMP (Permit pt. III.A).

b. Changes in deadlines for implementing outfall monitoring and implementing upgraded
SWMP (Permit pt. III.A).

c. Extension of time for implementing illicit discharge program (Permit pt. III.B.10,
at 22).

d. EPA approval of schedule for developing and implementing an enforcement plan and
approval of the plan itself (Permit pt. III.B.11, at 22-23).

e. EPA determination of minimum levels of effort required for additional SWMP program
activities needed to meet requirements of EPA rules (Permit pt. III.B.12, at 25).

f. EPA approval, disapproval or revision of Annual Report and Annual Implementation
Plan, and upgraded SWMP (Permit pt. III.E, at 29).

g. Other program modifications (Permit pt. III.H, at 30).
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h. Changes in monitoring locations from those specified in the Permit (Permit pt.
IV.A.1, at 34; pt. VIII.A, at 45; pt. IX.C, at 49).
Second Petition at 4; see also id. at 7; Petition at 9-10. Petitioners recognize that
the Region's amendment to the Permit requires that EPA approval of the upgraded SWMP (a
part of item (f) in the list) be subject to major modification procedures of 40 C.F.R.§
122.62. Second Petition at 5. The Petitioners continue to argue that all of the remaining
modifications contemplated by these eight categories, including the remnant of category
(f) not changed by the Region's amendment, are also major modifications that cannot be
made under the minor modification procedures. Petitioners also specifically argue that
any changes in interim compliance dates cannot extend the date of compliance more than
120 days if implemented under the minor modification provisions of 40 C.F.R. § 122.63
and that any longer extensions can only be accomplished by modification under the
procedures of section 122.62.

The Region, in contrast, argues that all of the modifications at issue fall within the
ambit of permissible minor modifications under 40 C.F.R. § 122.63. See Region III's
Response to Petition for Review at 7-8 (Mar. 28, 2001) ("Region's Second Response") . With
respect to the issue of extensions of interim compliance dates, the Region argues that
"[{wlhile the Permit does not explicitly limit such extensions to the 120 days allowed
by the regulations, the Permit requires that such revisions be 'in accordance with 40
C.F.R. § 122.63,' which sets forth such a requirement for interim compliance dates."
Region's Second Response at 8. The Region goes on to argue that the modifications
challenged by Petitioner in its categories (a), (b), (¢) and (d) are interim compliance
datechangesfallingwithinthescopeofsection122.63.Id.at10—12.TheRegionnmintains
that the modifications challenged by Petitioner in its categories (e) and (f) are merely
the proper exercise of "review and approval® of various reports and implementation plans
and that such oversight is properly part of the Region's duties in administering this
Permit. Id. at 12-13. [FN32] The Region argues that the modification addressed in
Petitioners' category (g) "only lays out the procedures by which the SWMP modifications
will be implemented by the District in context with the compliance schedule discussed
above. By itself this provision has no substantive effect." Id. at 13. With respect to
Petitioners' final category concerning changes in monitoring locations (Petitioners'
category (h)), the Region argues that "there is nothing in 40 C.F.R. § 122.63 that would
prohibit EPA from authorizing change in monitoring locations for MS4 compliance
purposes." Id. The Région also argues that allowing the District to select other equally
representative outfalls for monitoring is a reasonable exercise of its authority to
monitor a complex and dynamic permit. Id. at 14.

We begin with the regulatory text. Section 122.63, which governs minor modifications,
provides as follows:

Upon the consent of the permittee, the Director may modify a permit to make the
corrections or allowances for changes in the permitted activity listed in this section,
without following the procedures of part 124. Any permit modification not processed as
a minor modification under this section must be made for cause and with part 124 draft
permit and public notice as required in § 122.62. Minor modifications may only:

(a) Correct typographical errors;

(b) Require more frequent monitoring or reporting by the permittee;

(c) Change an interim compliance date in a schedule of compliance, provided the new
date is not more than 120 days after the date specified in the existing permit and does
not interfere with attainment of the final compliance date requirement; or

(d) Allow for a change in ownership or operational control of a facility where the
Director determines that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of permit responsibility,
coverage, and liability between the current and new permittees has been submitted to the
Director.

{e) (1) Change the construction schedule for a discharger which is a new source. No
suchchangeshallaffecteadischarger'sobligationtxahaveall;xﬂlutioncontrolequipment
installed and in operation prior to discharge under § 122.29.

{2) Delete a point source outfall when the discharge from that outfall is terminated
and does not result in discharge of pollutants from other outfalls except in accordance
with permit limits.

(f) [Reserved]

{g) Incorporate conditions of a POTW pretreatment program * * * as enforceable
conditions of the POTW's permits.
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40 C.F.R. § 122.63(a) - (g) (2001) (emphasis added). Significantly, this regulation
allows changes to the Permit without formal notice and comment procedures "only" when
the changes fall within the listed categories, and it expressly requires all other
modifications to be made pursuant to the formal procedures of section 122.62.

With respect to the narrow issue of whether the Permit authorizes extensions of interim
compliance dates that are longer than 120 days, we conclude that the better interpretation
of the Permit is one that reconciles the text of the Permit with the applicable rules.
Thus, we adopt the Region's interpretation that the reference in the Permit to 40 C.F.R.
§ 122.63 serves to limit the allowable extensions of interim compliance dates undertaken
as minor modifications to "not more than 120 days after the date specified in the existing
permit and [provided that it] does not interfere with attainment of the final compliance
date requirement." 40 C.F.R. § 122.63(c) (2001}). In addition, we also adopt the Region's
interpretation that Part III.H of the Permit (Petitioners' category (g)) "[bly itself
* * * has no substantive effect." Regions' Second Response at 13. Thus, Part III.H may
not be relied upon as independent authority for modifying the Permit; rather authority
for a proposed modification must be provided elsewhere in the Permit or in the applicable
regulation. With respect to both of these issues, our interpretation of the Permit's terms
will be binding on the Region in implementing the permit. See Irving MS4, slip op. at
26 n.20, 10 E.A.D. __ (" [Blecause we serve as the final decision maker for the Agency
in this matter, our 1nterpretat10n[s] will be blndlng on the Region in its implementation
of the permit").

Next, we consider whether the Region is correct that the modifications challenged by
Petitioner in its categories (a), (b) and (c) are interim compliance date changes falling
within the scope of section 122.63(c). See Region's Second Response at 10-13. That section
authorizes the minor modification procedures to be used to change "an interim compliance
date in a schedule of compliance." 40 C.F.R. § 122.63(c) (2001). Thus, in analyzing the
issues raised by Petitioner and the Region's response, we first must determine whether
the changes authorized by the Permit in Petitioners' categories (a), (b) and (c) are
changes to interim compliance dates in a "schedule of compliance.™"

The term "schedule of compliance" is defined by the regulations to mean "a schedule of
remedial measures included in a 'permit,' including an enforceable sequence of interim
requirements (for example, actions, operations, or milestone events) leading to
compliance with the CWA and regulations." 40 C.F.R. § 122.2 (2001). Schedules of
compliance are required to be included as conditions of a permit "to provide for and assure
compliance with all applicable requirements of CWA and regulations." Id. § 122.43(a).
ngchedules of compliance" are governed by 40 C.F.R. § 122.47, which requires, among other
things, that a schedule of compliance "shall require compllance as soon as p0551b1e but
not later than the applicable statutory deadline under the CWA." Id. §_122.47(a) (1).

In the present case, Part III.A of the Permit is captioned "Compliance Schedule." In
that part of the Permit, there are various substantive requirements leading to the
implementation of an upgraded SWMP and a schedule of "deadlines" for steps in that process.
In particular, deadlines are set for "First Annual Report," "Implement outfall
monitoring," "First Annual Implementation Plan," submission of "Upgraded SWMP," and
"Implement Upgraded SWMP." Permit pt. III.A, tbl. 1. Part III.A of the Permit also states
that "the requirements in Table 2 in Part III.B of this permit are to be used in development
of the upgraded SWMP" and that "[t]he District's November 4, 1998 SWMP (or
revised/upgraded SWMP) is also incorporated by reference into this permit." Permit pt.
III.A at 6. Both the substantive requirements set forth in Part III.A of the Permit and.
the requirements in Table 2 in Part III.B of the Permit appear to be "schedule[s] of
remedial measures" fitting the regulatory definition of "schedule of compliance." 40
C.F.R. § 122.2 (2001). In addition, these deadlines appear to be "enforceable sequence [s]
of interim requirements (for example, actions, operations, or milestone events) leading
to compliance with the CWA and regulations." Thus, we conclude that the Petitioners have
failed to show any clear error of fact or law, or important policy decision, warranting
review of the Region's decision to characterize the deadlines set forth in Part III.A
as "interim compliance date[s] in a schedule of compliance" that may be modified as set
forth in 40 C.F.R. § 122.63(¢c). Accordingly, as Petitioners' categories (a) and (b) list
deadlines set forth in Part III.A, we decline to grant review of these portions of the
Permit.
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We also find credible the Region's argument that the deadlines identified by Petitioners
in their category (c¢) are appropriately viewed as "interim compliance date[s] in a
schedule of compliance" under 40 C.F.R. § 122.63(c). Category (c) refers to deadlines,
and authorizations for extensions of such deadlines, that are set forth in Part III.B.10
of the Permit. These deadlines appear to be additional detailed sub-parts of the deadlines
identified in the schedule of compliance set forth in Part III.2 of the Permit. Accordingly,
we decline review of Petiticners' category (c). We note, consistent with our holding above,
that any extension of the deadlines set forth in Parts III.A and ITI.B.10 of the Permit
may not be more than 120 days from the date in the existing Permit. 40 C.F.R. § 122.63(c)

(2001) .

We conclude, however, that the Petitioners have shown that the Region erred in approving
a Permit condition that autherizes changes listed in Petitioners' categories (h) as minor
modifications under section 122.63, and we conclude that Petitioners have raised
substantial questions regarding the scope of changes authorized by the Permit conditions
identified in Petitioners' categories (d), (e) and (f) that require clarification.

In Petitioners' category (h), they object to the Permit's conditions that authorize
changes to the monitoring locations that are required by the Permit (Permit pts. IV.A.1,
VIII.A, IX.A.5 & IX.C). The Region correctly notes that section 122 .63 (b) authorizes minor
nmdificationto'%equiremorefrequentnmnitoringorreportingbythe;wrmitteeJ‘4OC.F.R.
§ 122.63(b), cited in Region's Second Response at 13. The Region, however, is incorrect
in its argument that "there is nothing in 40 C.F.R. § 122.63 that would prohibit EPA
from authorizing change in monitoring locations for MS4 compliance purposes." Region's
Response at 13.

As noted above, section 122.63 allows minor modifications "only" within categories
listed in that section, and it expressly requires all other modifications to be made
pursuant to.the notice and comment procedures of section 122.62. Specifically, section
122.63 states:

Upon the consent of the permittee, the Director may modify a permit to make the

corrections or allowances for changes in the permitted activity listed in this section,
without following the procedures of part 124, Any permit modification not processed as
a minor modification under this section must be made for cause and with part 124 draft
permit and public notice as required in § 122.62. Minor modifications may only: * * *
[listing categories]. .
40 C.F.R. § 122.63 (2001). The only reference to monitoring found in section 122.63
is in subsection (b), which only authorizes modification to add additional monitoring
requirements; it does not authorize a change in monitoring location. Accordingly, any
such changes must be made through the formal "notice and comment" procedures of section
122.62, and therefore we grant review of the Permit, Parts IV.A.1, VIII.A, IX.A.5 & IX.C
and remand the Permit for further proceedings consistent with this decision.

In Petitioners' categories (d), (e) and (f), Petitioners object to the Permit's
conditions that allow the Region to "approve" schedules for developing and implementing
an enforcement plan (Permit pt. III.B.11), to approve certain additional SWMP program
activities (Permit pt. III.BR.12), and to approve, disapprove or revise the District's
Annual Reports and Annual Implementation Plans (Permit pt. III.E). Based on our review,
it is unclear whether these provisions are simply intended to state that EPA decisions
regarding various submissions required under the Permit related to the SWMPs do not
themselves result in changes to the Permit (or the SWMPs subsumed within the Permit) and
thus should not be subjected to formal notice and comment procedures, or whether these
provisions, referenced as they are in the minor modification section of the permit, are
intended to serve as a basis for substantive changes to permit conditions, Accordingly,
as part of our remand of this Permit, we direct the Region to clarify the extent to which
these provisions in the Permit contemplate changes to permit conditions. To the extent
that permit changes are contemplated, the Region is further directed to explain how such
changes can be approved by minor modification in the face of the Region's concession that
upgrades to the Permit's SWMPs must be made through the formal procedures set forth in
Section 122.62.

F. Issue Nine: Waivers and Exemptions

In their final category of issues, the Petitioners argue that the District's storm water

© 2005 Thomson/West. No Claim to Orig. U.S8. Govt. Works.



2002 WL 257698 (E.P.A.)

regulations, which are incorporated into the permit by reference, require the District
to grant waivers or exemptions from the District's regulations that the Petitioners argue
are in conflict with the CWA and implementing regulations. Petition at 11. The Region
argues that the identified exemptions or waivers are not as broad as suggested by the
Petitioners and that Petitioners have not shown that any of the exemptions or waivers
under the District's regulations violate federal law. Region's Response at 26-29. The
Region's arguments here are in stark contrast to its Second Response to Comments where,
in response to comments raising these same concerns, the Region merely stated that "[t]he
permit addresses most of the EJLDF [Petitioners] recommended changes." Second Response
to Comments at 9. In fact, it would appear that the changes made by the Region to the
second draft permit did not address any of the particular issues that Petitioners have
now raised in this final category of issues on appeal.

Because the Region's Second Response to Comments does not challenge the validity of
Petitioners' Comments, but rather tends to treat them as meritorious, [FN33] and because
the Region failed to make changes to the Permit or to otherwise address Petitioners'
concerns regarding these waivers and exemptions, we are remanding this portion of the
Permit to the Region to either make appropriate changes to the Permit or to explaln why
the Petitioners' comments do not merit changes to the Permit.

III. CONCLUSION

For the foregoing reasons, this matter is remanded to the Region for further proceedings
consistent with this decision.

So ordered.

FN1. Under the Clean Water Act ("CWA"), persons who discharge pollutants from point
sources (discrete conveyances, such as pipes) into waters of the United States must have
a permit in order for the discharge to be lawful. CWA § 301, 33 U.S.C. § 1311. The National
Pollutant Discharge Elimination System is the principal permitting program under the CWA.
CWA § 402, 33 U.S.C. &  1342.

FN2. Under CWA § 402(p) and 40 C.F.R. § 122.26, an NPDES permit is required for MS4s
serving populations of 250,000 or more (large systems), and those serving populations
of more than 100,000 but less than 250,000 (medium systems). It is undisputed that the
District's MS4 is a large system.

FN3. The Petitioners originally filed a timely request for an evidentiary hearing with
the Regional Hearing Clerk. However, on May 15, 2000, EPA published a final rule modifying,
among other things, the appeal process for NPDES permits set forth in 40 C.F.R. part 124.
See Amendments to Streamline the NPDES Program Regulations: Round I1, 65 Fed. Reg. 30,866
{May 15, 2000). This rule eliminated the previously existing requirement that a party
seek an evidentiary hearing before filing a petition for review with this Board. The new
rule granted certain petitioners, including the Petitioners in this case, until August
13, 2000, to file a petition for review with this Board.

FN4. The permitting process is described below in Part I.B of this decision. See also
In re City of Irving, Tex., Mun. Separate Storm Sewer Sys., NPDES Appeal No. 00-18, slip
op. at 13-16 (EAB, July 16, 2001), 10 E.A.D.

FN5. All NPDES permit applicants must obtain a certification from the appropriate state
agency validating the permit's compliance with the pertinent federal and state water
pollution control standards. CWA § 401(a) (1), 33 U.S.C. § 1341(a){1). The regulatory
provisions pertaining to state certification provide that EPA may not issue a permit until
a certification is granted or waived by the state in which the discharge originates. 40
C.F.R. § 124.53(a). The regulations further add that "when certification is required
* * ¥ no final permit shall be issued * * * [ulnless the final permit incorporates the
requirements specified in the certification." 40 C.F.R. § 124.55(a).

FN6. See supra note 3.

FN7. The Petitioners' original petition was assigned EAB docket number NPDES 00-14 and
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their second petition was assigned EAB docket number NPDES 01-09. The Petitioners' motion
to consolidate their second petition for review with their original Petition is hereby
granted.

FN8. That exemption was rejected by the U.S. Court of Appeals for the District of Columbia.
See NRDC v. Costle, 568 F.2d 1369, 1377 (D.C. Cir. 1977). This history is described more
fully in In re City of Irving, Tex. Mun. Separate Storm Sewer System, NPDES Appeal No.
00-18, slip. op. at 9 (EAB, July 16, 2001), 10 E.A.D. .

FN9. The Region also quotes an argument it made in its response to comments where the
Region stated that the Permit is not necessarily required to assure compliance with state
water quality standards but need only "control the discharge of pollutants to meet such
provisions EPA or the State determines appropriate." Region's Second Response to Comments -
at 10, quoted in Region's Response at 9. In support of this argument the Region explained
that the Ninth Circuit Court of Appeals has held that "EPA * * * hag authority to require
less than strict compliance with state water quality standards." Region's Response at
9 (quoting Defenders of Wildlife v. Browner, 191 F.3d 1159, 1166 (9th Cir. 1999)); see
also Region's Reply at 7 n.4. However, at oral argument, the Region stated that, in issuing
this Permit, it is not relying on the Ninth Circuit's conclusion that EPA has authority
to require less than strict compliance with state water quality standards. Tr. at 31.
Specifically, the Region stated that it intends this Permit to satisfy water quality
standards. Tr. at 32-33.

FN10. Prior to the amendments to streamline the NPDES regulations (see supra note 3),
the rules governing petitions for review of NPDES permitting decisions were set out in
40 C.F.R. § 124.91. These rules did not provide for an appeal directly to the Board.
Instead, a person seeking review of an NPDES permitting decision was required to first
request an evidentiary hearing before the Regional Administrator. In re City of Moscow,
Idaho, NPDES Appeal No. 00-10, slip op. at 9 n.20 (EAB, July 27, 2001), 10 E.A.D. .
The outcome of the request for an evidentiary hearing or the outcome of an evidentiary
hearing -- if the request was granted -- was then appealable to the Board. However, under
those rules there was no review as a matter of right from the Regional Administrator's
decision or the denial of an evidentiary hearing. See In re City of Port St. Joe, 7E.A.D,
275, 282 (EAB 1997); In yve Fla. Pulp & Paper Ass'n, 6 E.A.D. 49, 51 (EAB 1995); In re
J&L Specialty Prods. Corp., 5 E.A.D. 331, 41 (EAB 1994). Petitions for review of NPDES
permits are now regulated by 40 C.F.R. § 124.19, as amended by 65 Fed. Req. 30,886, 30,911
(May 15, 2000) . Even though the regulations governing NPDES appeals changed in the sense
that the evidentiary hearing provisions were eliminated, the standard of review has not
changed. Moscow MS4, slip op. at 9 n.20, 10 E.A.D. ___ (citing In re Town of Ashland
Wastewater Treatment Facility, NPDES Appeal No. 00-15, slip op. at 9 n.11 (EAB, Feb. 26,
2001), 9 E.A.D. __ ).

FN1l. Standing to appeal a final permit determination is limited under 40 C.F.R. § 124.219
to those persons "who filed comments on [the] draft permit or participated in the public
hearing." Any person who failed to comment or participate in the public hearing on the
draft permit can appeal "only to the extent of the changes from the draft to the final
permit decision." 40 C.F.R. § 124.19(a) (2001); see In re City of Phoenix,Ariz. Squaw
Peak & Deer Valley Water Treatment Plants, NPDES Appeal No. 99-2, slip op. at 14 (EAB,
Nov. 1, 2000), 9 E.A.D.

FN12. The term "effluent limitation” is defined by the regulations to mean "any
restriction * **(n1quantities,dischargerates,andconcentrationsof‘pollutants'which
are ‘'discharged' from 'point sources' into ‘waters of the United States," the waters of
a 'contiguous zone,' or the ocean." 40 C.F.R. § 122.2 (2001).

FN13. Our holding in Arizona Municipal was affirmed by the Ninth Circuit Court of Appeals.
See Defenders of Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999), aff'g on other grounds
In re Ariz. Mun. Storm Water NPDES Permits, 7 E.A.D. 646 (EAB 1988).

FN14. However, the Petitioners consistently argued that if the Region chooses BMPs to
meet water quality-based standards, the Region "would still have to show that they [the
BMPs} are going to do the job." Tr. at 10. This issue is discussed further below.

FN15. See National Pollutant Discharge Elimination System - Requlations for Revision
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of the Water Pollution Control Program Addressing Storm Water Discharges, 64 Fed. Reg.
68,722, 68,847 (Dec. 8, 1999).

FN16. Briefly stated, a mixing zone is "an allocated impact zone in the receiving water
which may include a small area or volume where acute criteria can be exceeded provided
there is no lethality (zone of initial dilution}, and a larger area or volume where chronic
water quality criteria can be exceeded if the designated use of the water segment as a
whole is not impaired as a result of the mixing zone." Guidance on Application of State
Mixing Zone Policies in EPA-Issued NPDES Permits, (Aug. 1996).

FN17. The current gsection 122.44 (k) (3) was section 122.44 (k) (2) prior to the amendment
of section 122.44(k) in 1999. As previously discussed, the 1999 amendments added a new
section 122.44 (k) (2}, allowing use of BMPs when authorized under section 402(p) of the
Act. The old section 122.44(k) (2) shifted at that time to become the new and current
section 122.44 (k) (3). See National Pollutant Discharge Elimination System - Requlations
for Revision of the Water Pollution Control Program Addressing Storm Water Discharges,
64 Fed. Req. 68,722, 68,847 (Dec. 8, 1999). Accordingly, at the time of the Arizona
Municipal decision, the regulatory provision authorizing use of BMPs when numeric limits
are infeasible was set forth in section 122.44 (k) (2), which is the regulation cited in
the Arizona Municipal decision. See Arizona Municipal, 7 E.A.D. at 656.

FN18. The Region explained in its First Response to Comments as follows: "Derivation
of water guality-based limits by application of the methods contained in the 'Technical
Support Document for Water Quality-based Toxics Control' (TSD) is not feasible at this
time because insufficient information is known about the magnitude, variation, and
frequency of the flow rate of both the river and storm water discharges." First Response
to Comments at 8.

FN19. As noted supra note 9, the Petitioners also presented a number of arguments
addressing the Ninth Circuit's statement in Defenders of Wildlife v. Browner, 191 F.3d
1159, 1166 (9th Cix. 1999), that "EPA * * * has authority to require less than strict
compliance with state water quality standards." See Petitioners Reply at 4-6. We do not
reach these arguments, however, because the Region has stated that it is not relying on
this discretion identified in the Ninth Circuit's analysis. Tr. at 31.

FN20. The "reasonably capable" formulation does not appear to be common usage in EPA
permits. At oral argument, counsel for the Region indicated that he was unaware of any
other permit that relied upon such a formulation or any Agency guldance that recommended
this formulation or treated it as comparable to a determination that a permit ensures
compliance with water quality standards. Tr. at 41-42.

FN21. As described more fully supra note 5, section 401 of the CWA requires that any
applicant for a federal permit (including NPDES permits issued by EPA) must provide the
permitting agency a certification from the state in which the discharge originates that
the discharge will comply with the state's water quality standards. CWA § 401, 33 U.S.C.
§ 1341. In the present case, the District of Columbia Department of Health issued its
certification on January 6, 2000, that the conditions set forth in the second draft permit
would comply with the District's water quality standards, approved water quality
management plans and District monitoring requirements. Index pt. I.15.a.

FN22. It bears noting that, in the context of an MS4 permit, compliance with water quality
standards need not be immediate, but must occur within "3 years after the date of issuance
of such permit." CWA § 402(p)(4)(A), 33 U.8.C. § 1342(p)(4)(A); see also Memorandum
by E. Donald Elliot, EPA Assistant Administrator and General Counsel, to Nancy J. Marvel,
Regional Counsel Region IX, at 4-5 (Jan. 9, 1991) ("In light of the express language,
we believe the Agency may reasonably interpret the three-year compliance provisions in
Section 402(p) (4) to apply to all permit conditions, including those imposed under
[section] 301(b) (1) (C) [water quality standards].!). Accordingly, the determination
relative to water quality standards that the permit issuer is required to make at the
time of issuance is that the permit will achieve compliance within three years. As
explained below, however, even taking this flexibility into account the record is
deficient herxe.

FN23. As we observed above, our determination that the Region is not required to include
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narrative permit conditions requiring compliance with water quality standards does not
preclude the Region from employing such provisions in any reissued permit upon remand.
We note in this regard that inclusion of enforceable narrative permit conditions requiring
compliance with applicable water quality standards within three years may be particularly
useful in the event that the Region has difficulty stating that, without such a condition,
compliance with water quality standards is assured. -

FN24. Under section 303(d) of the CWA, states are required to identify those water
segments where technclogy-based controls are insufficient to implement the applicable
water quality standards, and which are therefore "water quality limited." 33 U.S.C. §
1313(d) (1) (A) . Once a segment is identified as water quality limited, the state is further
required to establish total maximum daily loads, or TMDLs, for the water segment. 40 C.F.R.
§ 130.7 (2001) . A TMDL is the sum of waste load allocations for point sources discharging
into the impaired segment and load allocations for nonpoint sources and natural background.
A TMDL is a measure of the total amount of a pollutant from point sources, nonpoint sources
and natural background that a water quality limited segment can tolerate without violating
the applicable water quality standards. See Id. § 130.2(i) (2001) .

FN25. We note that, since the Region has determined that setting limits for the individual
outfalls into Hickey Run is not feasible, the Region might have, consistent with the
regulations, established a system-wide BMP requirement in lieu of any effluent limitation.
See 40 C.F.R. § 122.44(a), (k)(2001) (allowing the establishment of BMPs instead of
effluent limits where effluent limitations are infeasible). Thus, if sustained, the
Petitioners' objection might very well produce a result that is contrary to what
Petitioners reguest: rather than resulting in individual limits for each outfall, the
one numeric effluent limit in this Permit might be deleted in favor of reliance on
system-wide BMP requirements. We are not suggesting that the Region alter the Permit in
this regard. Rather we simply point out that this course of action may well have complied
with the regulation.

FN26. 40 C.F.R. § 122.63 (2001). While this provision allows for the permit issuer to
impose by minor modification "more frequent monitoring or reporting," there is no
suggestion in the text of the regulation that the establishment of monitoring locations
can be accomplished by minor modification. See infra Part II.E for further discussion
of 40 C.F.R. § 122.63.

FN27. Further, it would appear that, in any case, the Permit must be constructed in such
a manner that ensures monitoring requirements are in place before the Hickey Run numeric
effluent limit becomes effective

FN28. As noted previously, the Region stated at oral argument that it intends this Permit
to also satisfy water quality standards under section 301 of the Act. Tr. at 32-33,
Although we determine in this part that the Petitioners have not shown any clear error
in the Region's determination that the BMPs specified in this Permit were MEP at the time
of issuance of the Permit, the Region must also determine, as-discussed above in Part
II.B, whether the conditions of this Permit ensure attainment of water quality standards
as required by 40 C.F.R. § 122.4(4).

FN29. The circumstances that existed when the Region issued this Permit were unusual
as explained by the Region at oral argument: "When the District finished their application
in 1998 and when we issued the permit, the District was still under the control of the
Financial Oversight and Management Authority and there was some difficulty in the District
in determining which of the many parts of its government would be accomplishing which
task in what time frame. Nevertheless, the [Region] found that it would be remiss in not
issuing the permit with the requirements as specific as we could set them at that time,
but to also require the District to further identify who would do what when, where the
funding would come from, and to reevaluate the controls they had in place." Tr. at 50.
The Region stated further that, since the issuance of the Permit, the District's Water
and Sewer Authority has been authorized to lead the administration of the storm water
management program and that "[t]lhe District has also been proceeding forward with the
implementation of many new structural and other structural BMPs and other programs to
reduce pollutants." Tr. at 51. We assume that these improvements will be incorporated
in current or revised form into the Permit as SWMP upgrades pursuant to the process
outlined in the Permit for such upgrades. Permit pts. III.A & III.F.
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FN30. To the extent that the Petitioners seek to rely on Agency guidance that lists
specific kinds of control measures to be included in the permit application and permit
(EPA, Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for
Discharges from Municipal Separate Storm Sewer Systems at 1-9, 6-1 to -25 (1992)) as
somehow showing that the Region failed to include in this Permit required permit elements,
the Petitioners have failed to show how the Region's response to comments on this issue
did not adequately respond to their comments. More particularly, the Petitioners have
not even identified what conditions that they believe should be included in the Permit
under the guidance. Accordingly, we deny review on this ground.

FN31. As discussed below in Part II.E of this decision, we are remanding those portions
of Part III.E of the Permit that purport to allow the Region to change the terms of the
Permit by minor modification procedures.

FN32. The Region raises a similar argument regarding category (d) to the extent that
Petitioners object to interim "approvals" in that category. Region's Second Response at
11.

FN33. Based on our review, there may be cause for treating these concerns as meritorious.
Petitioners observe that 21 DCMR § ©514.1 allows variances to requirements for land
disturbing activities, erosion control requirements, and storm water control at
construction sites, all of which are part of the storm water management activities
incorporated as BMPs into the Permit. Petitioners' Reply at 12-13. In addition,
Petitioners point out that the exemption provisions of 21 DCMR § § 527.1 and 528 also
apply to storm water management requirements incorporated as BMPs into the Permit. Id.
at 13. It is not clear how these BMPs can be enforceable obligations of the Permit when
the District's regulations that are also incorporated into the Permit grant the District
the right to grant waivers and exemptions from these BMP requirements under standards
that apparently are not found in federal law and without notice to the Region or the public.
The Region should address these issues on remand, either by changes to the Permit or by
an explanation of the Region's rationale for why these concerns do not warrant
modifications to the Permit.

2002 WL 257698 (E.P.A.)

END OF DOCUMENT
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4. EXPOSURE AND WASTELOAD ALLOCATION

4.1 INTRODUCTION

At this point in the toxics control process, a water quality problem
has been identified. Screening analyses may have been done to
assess the extent of toxicity, or a wasteload allocation (WLA)
based on an existing total maximum daily load (TMDL) may
already have been established. A TMDL is the sum of the indi-
vidual WLAs for point sources and load allocations (LAs) for
nonpoint sources of poliution and natural background sources,
tributaries, or adjacent segments. WILAs represent that portion of
a TMDL that is established to limit the amount of pollutants from
existing and future point sources so that surface water quality is
protected at all flow conditions.

The TMDL process uses water quality analyses to predict water
quality conditions and pollutant concentrations. Limits on waste-
water pollutant loads are set and nonpoint source allocations are
established so that predicted receiving water concentrations do
not exceed water quality criteria. TMDLs and WLAs/LAs should
be established at levels necessary to attain and maintain the
applicable narrative and numerical water quality standards, with
seasonal variations and a margin of safety that takes into account
any lack of knowledge concerning the relationship between point
and nonpoint source loadings and water quality. Determination
of WLAs/LAs and TMDLs should take into account critical condi-
tions for stream flow, loading, and water quality parameters.
Conditions that will protect the receiving water have been deter-
mined from State numeric or narrative water quality criteria.

This chapter is divided into sections that explain the steps that
precede establishment of a WLA and then the methods and tools
(models) that can be used to determine the WLA. Section 4.2
briefly discusses TMDLs and how they relate to waters identified
as requiring a water quality-based approach for toxics control.
The section also discusses different WLA schemes. Sections 4.3
and 4.4 discuss mixing zones, areas described as allocated impact
zones where acute and chronic water quality criteria may be
exceeded. Section 4.3 provides background information on mix-
ing zones and discusses EPA’s mixing zone policy and how this
policy affects the allowable toxic load that can be discharged from
a point source. State mixing zone dimensions and the determina-
tion of mixing zone boundaries are also discussed.

Section 4.4 discusses mixing zone analyses for situations in which
the discharge does not mix completely with the receiving water
within a short distance. Included in Section 4.4 are discussions of
outfall designs that maximize initial dilution in the mixing zone,
critical design periods for mixing zone analyses, and methods to
analyze and model near-field and far-field mixing.

Section 4.5 discusses the calculations of the WLA and LA and the
types of EPA-recommended mathematical models available to
determine WLAs in completely mixed situations for both aquatic
life and human heaith. The WLA models listed in Section 4.5 can

be used to predict ambient concentrations and to calculate the
effluent quality required to meet the criteria and protect desig-
nated and existing uses of the receiving water. The data require-
ments of each of these models are also described so that the
effluent characterization procedures described in Chapter 3 can
be designed to support the specific types of WLA modeling
selected by the regulator. Section 4.6 discusses human health
considerations and how to determine WLAs for human health
toxicants.

EPAis currently working on methods to develop sediment criteria.
Once developed, point source discharges could be further limited
to prevent accumulation of pollutants in the bed sediment; such
accumulation impairs beneficial uses. Although the criteria are
not yet.available for this document, they will be addressed in
future documents. In the meantime, some of the models dis-
cussed in Section 4.5 are capable of simulating interactions between
the water column and sediment and between toxic transport and
transformation in the sediment. EPA is encouraging the States to
consider the role of sediments in WLA.

4.2 TOTAL MAXIMUM DAILY LOADS AND WASTELOAD
ALLOCATIONS 4 ,

4.2.1 Total Maximum Daily Loads

The Federal Clean Water Act (CWA), under Section 303(d), re-
quires ‘the establishment of TMDLs for “water quality limited”
stream segments. In such segments, water quality does not meet
applicable water quality standards and/or is not expected to meet
applicable water quality standards even after the application of
the technology-based effluent limitations. A TMDL includes a
determination of the amount of a pollutant, or property of a
pollutant, from point, nonpoint, and natural background sources,
including a margin of safety, that may be discharged to a water
quality-limited waterbody. Any loading above this loading capac-
ity risks violating water quality standards. TMDLs can be expressed
in terms of chemical mass per unit of time, by toxicity, or by other.
appropriate measures. Permits should be issued based on TMDLs
where available.

The establishment of a TMDL for a particular waterbody is depen-
dent on the location of point sources, available dilution, water-
quality standards, nonpoint source contributions, background
conditions, and instream pollutant reactions and effluent toxicity.
All of these factors can affect the allowable mass of the pollutant
in the waterbody. Thus, two issues must be determined in
conjunction with the establishment of the TMDL: (1) the defini-
tion of upstream and downstream boundaries of the waterbody
for which the TMDL is being determined, and (2) the definition of
critical conditions. For the following discussion, the waterbody
boundaries are delineated as the portion of the waterbody be-
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tween the pollutant source (whether point source or nonpoint
source) that is farthest upstream and the downstream point at
which water quality has recovered to the background quality
found above the pollutant source that is farthest upstream. The
delineation of critical conditions for stream flow, loading, and
water quality parameters may be specific to the type of waterbody
and is discussed in Section 4.4.

TMDLs are established based on water quality criteria pertinent to
the designated and existing uses for the waterbody in question.
TMDLs are traditionally calculated using State water quality stan-
dards as applied to a specific waterbody. Such a fitting of the
TMDL to desired water quality criteria requires information con-
cerning the distribution of loadings within the waterbody, namely,
the locations and relative contributions of pollutant-specific load-
ings from point, nonpoint, and background sources during all
flow conditions (40 CFR 130.2(f)). Low-flow TMDLs, by them-
selves, will not be adequate in situations where nonpoint source
loadings (LAs) during high or intermediate flow conditions cause
excursions above water quality standards (40 CFR 130.2(f)).

The loading capacity of TMDLs have been determined in many
ways, but the most common method is to find the poliutant
loading that will attain and maintain applicable water quality
criteria. For example, in the Tualatin River Basin in Oregon,
loading capacity was determined by multiplying stream flow in
critical flow periods by the pollutant water quality standard [1].
Another method of determining a loading capacity is by quantify-
ing instream toxicity. This method was used in developing a
TMDL for the Amelia River in Florida [2].

The allowable TMDL is defined as the sum of the individual WLAs
and LAs; a margin of safety can be included with the two types of
allocations to ensure that allocated loads, regardless of source,
would not produce an excursion above water quality standards.
The WLAs are those portions of the TMDL assigned to point
sources; the LAs are those portions of the TMDL assigned to the
sum of all nonpoint sources and background sources (40 CFR
130.2(f)). The background sources represent loadings to the
specified waterbody or stream segment that come from sources
outside the defined segment. For example, loadings from regions
upstream of the segment and estimated atmospheric deposition
of the pollutant would constitute background sources. Sediments
that are highly contaminated from upstream discharges or histori-
cal discharges might also act as a source of toxicants and contribute
to the background levels; these sediments also may be part of the
nonpoint sources.

The TMDL represents a mass loading that may occur over a given
time period to attain and maintain water quality standards. As a
result, the design flows under which the TMDL is determined can
significantly alter its value. This phenomenon results in a some-
what unusual dichotomy. The design flows for aquatic life protec-
tion most applicable to point source loadings (WLAs) usually
involve low-flow events (e.g., 7Q10) because the volumes associ-
ated with the point sources generally do not decrease with de-
creased stream flow. As a result, the highest concentrations
associated with specific point source loads would be expected
under low flow conditions. Conversely, elevated nonpoint source
pollutant loadings (i.e., urban, agricultural) generally correspond
to storm events. In fact, agricultural and urban runoff are often

minimal or nonexistent in the absence of precipitation (i.e., non-
existent under low-flow drought conditions).

The TMDL is a composite of the allowable loads associated with
point sources and nonpoint sources within the defined bound-
aries of the waterbody segment and the background loadings to
that segment from upstream and from in-place sediments.
Therefore, the TMDL should be evaluated under conditions that
reflect worst-case (critical) conditions for both point and nonpoint
source loadings (i.e., low-flow drought and high flow conditions).
Determination of the TMDL under these two scenarios would
identify the lower of the two loading capacities of the waterbody.
This lower capacity is necessary to protect the waterbody in
question.

In the case of design flows for human health protection, the

"harmonic mean flow is recommended as the basis for TMDLs for

carcinogens. Design flows for human health protection should
consider worst-case conditions for both point and nonpoint source
loadings under this flow condition (see Section 4.6).

In many cases, LAs for nonpoint sources are difficult to assess
because the information needed to describe the runoff associated
with the high-flow storm events does not exist. This lack of
information is due to the high variability of the events. Because of
the importance of estimating the nonpoint contributions to the
waterbody, site-specific models may be required to estimate
nonpoint source loadings. Even then, detailed models are difficutt
to calibrate with accuracy without intensive monitoring studies,
and simplistic correlations between loadings and rainfall can be,
by their statistical nature, unreliable for estimating low-frequency
events (e.g., worst 10-year storm). The uncertainties associated
with nonpoint source loadings and background sources require
that the TMDL be determined with a sufficient margin of safety to
allow for significant variability in nonpoint source loadings.

CWA Section 303(d) and EPA regulations (40 CFR Parts 35 and 130,
January 11, 1985) require that TMDLs contain a margin of safety
“which takes into account any lack of knowledge concerning the
relationship between effluent limitations and water quality.” The
margin of safety is to take into account any uncertainties related
to development of the water quality-based control, including any
uncertainties in pollutant loadings, ambient conditions, and the
model analysis. The size of the required margin of safety can, of
course, be reduced by collecting additional information, which
reduces the amount of uncertainty. The margin of safety can be
provided for in the TMDL process by one of the following:

» Reserving a portion of the loading capacity to a separate
margin of safety.

¢ Including a margin of safety within the individual WLAs for
point sources and within the LAs for nonpoint sources and
background sources.

Most TMDLs are developed using the second approach, most
often through the use of conservative design conditions.

In addition, all WLAs, LAs, and TMDLs must meet the State
antidegradation provisions developed prusuant to the Water
Quality Standards Regulation (Section 131.12 of 40 CFR Part 131,
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November 8, 1983). This regulation establishes explicit proce-
dures that must be followed prior to lowering existing water
quality to a level that still supports the Section 101 (a)(2) “fishable/
swimmable” goal of the Act. WLAs, LAs, and TMDLs that allow
such a decline in water quality cannot be established unfess the
applicable public participation and intergovern-mental review
requirements of the antigradation provisions have been met and
all existing uses are fully maintained and protected.

4.2.2 Wasteload Allocation Schemes

WLAs for water quality-based toxics permiits must be set in accor-
dance with EPA regulations [3, 4]. EPA has developed a number
of WLA guidance documents to assist regulatory authorities in
developing TMDLs and WLAs. The EPA Office of Water Regula-
tions and Standards, Assessment and Watershed Protection Divi-
sion, maintains the latest listing of all WLA guidance documents.
Toxic WLA guidance documents are currently available for rivers
and streams [5), lakes and reservoirs [6], and estuaries [7]. Guid-
ance for the determination of critical design conditions for steady-
state modeling of rivers and streams also is available [8].

Table 4-1 lists 19 allocation schemes that may be used by the
States to develop WLAs. This is not intended to be a complete list
of approaches; regulatory authorities may use any reasonable
allocation scheme that meets the antidegradation provisions and
other requirements of State water quality standards [3).

The most commonly used allocation methods have been equal
percent removal, equal effluent concentrations, and a hybrid
method. The equal percent removal approach can be applied in
two ways: the overall removal efficiencies of each pollutant
source must be equal, or the incremental removal efficiencies
must be equal. The equal effluent concentration approach also
can be applied in two acceptable ways—equal final concentra-
tions or equal incremental concentration reductions. This method
is similar to the equal percent removal method if influent concen-
trations at all sources are approximately the same. However, if
one point source has substantially higher influent levels, requiring
equal effluent concentrations will result in higher overall treat-
ment levels for that source than the equal percent removal ap-
proach.

The final commonly used method of allocating wasteloads is a
hybrid method in which the criteria for waste reductior may not
be the same for each point source. One facility may be allowed to
operate unchanged, while another may be required to provide
the entire load reduction. More often, a proportionality rule that
requires the percent removal to be proportional to the input
loading can be assigned. In these cases, larger sources would be
required to achieve higher overall removals,

4.3 INCOMPLETELY MIXED, DISCHARGE RECEIVING
WATER SITUATIONS

Mixing zones are areas where an effiuent discharge undergoes
initial dilution and are extended to cover the secondary mixing in
the ambient waterbody. A mixing zone is an allocated impact

zone where acute and chronic water quality criteria can be ex-
ceeded as long as a number of protections are maintained, in-
cluding freedom from the following:

* Materials in concentrations that settle to form objection-
able deposits

* Floating debris, oil, scum, and other matter in concentra-
tions that form nuisances

Table 4-1. Wasteload Allocation Methods 9

Equal percent removal (equal percent treatment)
Equal effluent concentrations

Equal total mass discharge per day

Equal mass discharge per capita per day

Equal reduction of raw load (pounds per day)
Equal ambient mean annual quality (mg/l)

Equal cost per pound of pollutant removed

Equal treatment cost per unit of production
Equal mass discharged per unit of raw material used
Equal mass discharged per unit of production
11a. Percent removal proportional to raw load per day
11b. Larger facilities to achieve higher removal rates

12. Percent removal proportional to community effective
income

PN AW N =

g *J
o -

13a. Effluent charges (dollars per pound, etc.)

13b. Effluent charge above some load limit

14.  Seasonal limits based on cost-effectiveness analysis
15. Minimum total treatment cost

16. Best availability technology (BAT) (industry) plus some~"|
level for municipal inputs

17.  Assimilative capacity divided to require an “equal effort
among all dischargers”

18a. Municipal: treatment level proportional to plant size

18b. Industrial: equal percent between best practicable tech-
nology (BPT) and BAT, i.e., Allowable wasteload affoca-
tion: .

LA) = BPT- _X_ (BPT-BA
(WLA) 100( T

19. Industrial discharges given different treatment levels for
different stream flows and seasons. For example, a plant
might not be allowed to discharge when stream flow is
below a certain value, but below another value, the
plant would be required to use a higher level of treat-
ment than BPT. Finally, when stream flow is above an
upper value, the plant would be required to treat to a
level comparable to BPT.
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SUBJECT:  Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations
(WLAs) for Storm Water Sources and NPDES Permit Requirements Based on
Those WLAs

FROM: Robert H. Wayland, III, Director
Office of Wetlands, Oceans and Watersheds *
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TO: Water Division Directors /
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This memorandum clarifies existing EPA regulatory requirements for, and provides
guidance on, establishing wasteload allocations (WLAs) for storm water discharges in total
maximum daily loads (TMDLs) approved or established by EPA. It also addresses the
establishment of water quality-based effluent limits (WQBELSs) and conditions in National
Pollutant Discharge Elimination System (NPDES) permits based on the WLAs for storm water
discharges in TMDLs. The key points presented in this memorandum are as follows:

NPDES-regulated storm water discharges must be addressed by the wasteload
allocation component of a TMDL. See 40 C.F.R. § 130.2(h).

NPDES-regulated storm water discharges may not be addressed by the load
allocation (LA) component of a TMDL. See 40 C.F.R. § 130.2 (g) & (h).

Storm water discharges from sources that are not currently subject to NPDES
regulation may be addressed by the load allocation component of a TMDL. See
40 C.F.R. § 130.2(g).

It may be reasonable to express allocations for NPDES-regulated storm water
discharges from multiple point sources as a single categorical wasteload allocation
when data and information are insufficient to assign each source or outfall
individual WLAs. See 40 C.F.R. § 130.2(i). In cases where wasteload allocations
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are developed for categories of discharges, these categories should be defined as
narrowly as available information allows.

The WLAs and LAs are to be expressed in numeric form in the TMDL. See 40
CF.R. §130.2(h) & (i). EPA expects TMDL authorities to make separate
allocations to NPDES- regulated storm water discharges (in the form of WLAs)
and unregulated storm water (in the form of LAs). EPA recognizes that these
allocations might be fairly rudimentary because of data limitations and variability
in the system.

NPDES permit conditions must be consistent with the assumptions and
requirements of available WLAs. See 40 C.F.R. § 122.44(d)(1)(vii)(B).

WQBELSs for NPDES-regulated storm water discharges that implement WLASs in
TMDLs may be expressed in the form of best management practices (BMPs)
under specified circumstances. See 33 U.S.C. §1342(p)(3)(B)(iii); 40 C.F.R.
§122.44(k)(2)&(3). If BMPs alone adequately implement the WLAs, then
additional controls are not necessary.

EPA expects that most WQBELs for NPDES-regulated municipal and small
construction storm water discharges will be in the form of BMPs, and that
numeric limits will be used only in rare instances.

When a non-numeric water quality-based effluent limit is imposed, the permit’s
administrative record, including the fact sheet when one is required, needs to
support that the BMPs are expected to be sufficient to implement the WLA in the
TMDL. See 40 C.FR. §§ 124.8, 1249 & 124.18.

The NPDES permit must also specify the monitoring necessary to determine
compliance with effluent limitations. See 40 C.F.R. § 122.44(i). Where effluent
limits are specified as BMPs, the permit should also specify the monitoring
necessary to assess if the expected load reductions attributed to BMP
implementation are achieved (e.g., BMP performance data).

The permit should also provide a mechanism to make adjustments to the required
BMPs as necessary to ensure their adequate performance.

This memorandum is organized as follows:

).

(1D).

Regulatory basis for including NPDES-regulated storm water discharges in
WLASs in TMDLs;

Options for addressing storm water in TMDLs; and




(IIT).  Determining effluent limits in NPDES permits for storm water discharges
consistent with the WLA

(I). Regulatory Basis for Including NPDES-regulated Storm Water Discharges in WLAs
in TMDLs

As part of the 1987 amendments to the CWA, Congress added Section 402(p) to the Act
to cover discharges composed entirely of storm water. Section 402(p)(2) of the Act requires
permit coverage for discharges associated with industrial activity and discharges from large and
medium municipal separate storm sewer systems (MS4), i.e., systems serving a population over
250,000 or systems serving a population between 100,000 and 250,000, respectively. These
discharges are referred to as Phase I MS4 discharges.

In addition, the Administrator was directed to study and issue regulations that designate
additional storm water discharges, other than those regulated under Phase I, to be regulated in
order to protect water quality. EPA issued regulations on December 8, 1999 (64 FR 68722),
expanding the NPDES storm water program to include discharges from smaller MS4s (including
all systems within “urbanized areas” and other systems serving populations less than 100,000)
and storm water discharges from construction sites that disturb one to five acres, with
opportunities for area-specific exclusions. This program expansion is referred to as Phase II.

Section 402(p) also specifies the levels of control to be incorporated into NPDES storm
water permits depending on the source (industrial versus municipal storm water). Permits for
storm water discharges associated with industrial activity are to require compliance with all
applicable provisions of Sections 301 and 402 of the CWA, i.e., all technology-based and water
quality-based requirements. See 33 U.S.C. §1342(p)(3)(A). Permits for discharges from MS4s,
however, “shall require controls to reduce the discharge of pollutants to the maximum extent
practicable ... and such other provisions as the Administrator or the State determines appropriate
for the control of such pollutants.” See 33 U.S.C. §1342(p)(3)(B)Gi1).

Storm water discharges that are regulated under Phase I or Phase II of the NPDES storm
water program are point sources that must be included in the WLA portion of a TMDL. See 40
C.F.R. § 130.2(h). Storm water discharges that are not currently subject to Phase I or Phase II of
the NPDES storm water program are not required to obtain NPDES permits. 33 U.S.C.
§1342(p)(1) & (p)(6). Therefore, for regulatory purposes, they are analogous to nonpoint
sources and may be included in the LA portion of a TMDL. See 40 C.F.R. § 130.2(g).

(). Options for Addressing Storm Water in TMDLs

Decisions about allocations of pollutant loads within a TMDL are driven by the quantity
and quality of existing and readily available water quality data. The amount of storm water data
available for a TMDL varies from location to location. Nevertheless, EPA expects TMDL
authorities will make separate aggregate allocations to NPDES-regulated storm water discharges
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(in the form of WLAs) and unregulated storm water (in the form of LAs). It may be reasonable
to quantify the allocations through estimates or extrapolations, based either on knowledge of land
use patterns and associated literature values for pollutant loadings or on actual, albeit limited,
loading information. EPA recognizes that these allocations might be fairly rudimentary because
of data limitations.

EPA also recognizes that the available data and information usually are not detailed
enough to determine waste load allocations for NPDES-regulated storm water discharges on an
outfall-specific basis. In this situation, EPA recommends expressing the wasteload allocation in
the TMDL as either a single number for all NPDES-regulated storm water discharges, or when
information allows, as different WLAs for different identifiable categories, e.g., municipal storm
water as distinguished from storm water discharges from construction sites or municipal storm
water discharges from City A as distinguished from City B. These categories should be defined
as narrowly as available information allows (e.g., for municipalities, separate WLAs for each
municipality and for industrial sources, separate WLAs for different types of industrial storm
water sources or dischargers).

(11I). Determining Effluent Limits in NPDES Permits for Storm Water Discharges
Consistent with the WLA

Where a TMDL has been approved, NPDES permits must contain effluent limits and
conditions consistent with the requirements and assumptions of the wasteload allocations in the
TMDL. See 40 CFR § 122.44(d)(1)(vii)(B). Effluent limitations to control the discharge of
pollutants generally are expressed in numerical form. However, in light of 33 U.S.C.
§1342(p)(3)(B)(ii1), EPA recommends that for NPDES-regulated municipal and small
construction starm water discharges effluent limits should be expressed as best management
practices (BMPs) or other similar requirements, rather than as numeric effluent limits. See
Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water
Permits, 61 FR 43761 (Aug. 26, 1996). The Interim Permitting Approach Policy recognizes the
need for an iterative approach to control pollutants in storm water discharges. Specifically, the
policy anticipates that a suite of BMPs will be used in the initial rounds of permits and that these
BMPs will be tailored in subsequent rounds.

EPA’s policy recognizes that because storm water discharges are due to storm events that
are highly variable in frequency and duration and are not easily characterized, only in rare cases
will it be feasible or appropriate to establish numeric limits for municipal and small construction
storm water discharges. The variability in the system and minimal data generally available make
it difficult to determine with precision or certainty actual and projected loadings for individual
dischargers or groups of dischargers. Therefore, EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be used only in rare
instances.



Under certain circumstances, BMPs are an appropriate form of effluent limits to control
pollutants in storm water. See 40 CFR § 122.44(k)(2) & (3). If it is determined that a BMP
approach (including an iterative BMP approach) is appropriate to meet the storm water
component of the TMDL, EPA recommends that the TMDL reflect this.

EPA expects that the NPDES permitting authority will review the information provided
by the TMDL, see 40 C.F.R. § 122.44(d)(1)(vii)(B), and determine whether the effluent limit is
appropriately expressed using a BMP approach (including an iterative BMP approach) or a
numeric limit. Where BMPs are used, EPA recommends that the permit provide a mechanism to
require use of expanded or better-tailored BMPs when monitoring demonstrates they are
necessary to implement the WLA and protect water quality.

Where the NPDES permitting authority allows for a choice of BMPs, a discussion of the
BMP selection and assumptions needs to be included in the permit’s administrative record,
including the fact sheet when one is required. 40 C.F.R.§§ 124.8, 124.9 & 124.18. For general
permits, this may be included in the storm water pollution prevention plan required by the
permit. See 40 C.F.R. § 122.28. Permitting authorities may require the permittee to provide
supporting information, such as how the permittee designed its management plan to address the
WLA(s). See 40 C.F.R. § 122.28. The NPDES permit must require the monitoring necessary to
assure compliance with permit limitations, although the permitting authority has the discretion
under EPA’s regulations to decide the frequency of such monitoring. See 40 CFR § 122.44(i).
EPA recommends that such permits require collecting data on the actual performance of the
BMPs. These additional data may provide a basis for revised management measures. The
monitoring data are likely to have other uses as well. For example, the monitoring data might
indicate if it 1s necessary to adjust the BMPs. Any monitoring for storm water required as part of
the permit should be consistent with the state’s overall assessment and monitoring strategy.

The policy outlined in this memorandum affirms the appropriateness of an iterative,
adaptive management BMP approach, whereby permits include effluent limits (e.g., a
combination of structural and non-structural BMPs) that address storm water discharges,
implement mechanisms to evaluate the performance of such controls, and make adjustments (i.e.,
more stringent controls or specific BMPs) as necessary to protect water quality. This approach is
further supported by the recent report from the National Research Council (NRC), Assessing the
TMDL Approach to Water Quality Management (National Academy Press, 2001). The NRC
teport recommends an approach that includes “adaptive implementation,” i.e., “a cyclical process
in which TMDL plans are periodically assessed for their achievement of water quality standards”
... and adjustments made as necessary. NRC Report at ES-5.

This memorandum discusses existing requirements of the Clean Water Act (CWA) and
codified in the TMDL and NPDES implementing regulations. Those CWA provisions and
regulations contain legally binding requirements. This document describes these requirements; it
does not substitute for those provisions or regulations. The recommendations in this
memorandum are not binding; indeed, there may be other approaches that would be appropriate



in Pa_ﬂicular situations. When EPA makes a TMDL or permitting decision, it will make each
decision on a cgse—by-case basis and will be guided by the applicable requirements of the CWA
and implementing regulations, taking into account comments and information presented at that
time by interested persons regarding the appropriateness of applying these recommendations to
the particular situation. EPA may change this guidance in the future.

If you hgve any questions piease feel free to contact us or Linda Boomazian, Director of
the Water Permits Division or Charles Sutfin, Director of the Assessment and Watershed
Protection Division.

ce:
Water Quality Branch Chiefs
Regions 1 - 10

Permit Branch Chiefs
Regions 1 - 10
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EXECUTIVE SUMMARY

Flow Science was retained by the Western States Petroleumn Association (WSPA) to
review available information and data to characterize the contribution of storm water runoff from
industrial facilities and from WSPA member facilities to receiving waters in Los Angeles
County. Flow Science evaluated storm water discharge and receiving water data collected by
Los Angeles County, by SCCWRP, and directly by WSPA facilities. Because of concerns that
metals concentrations in storm water runoff may contribute to exceedances of water quality
objectives in receiving waters, and because more metals data are available than data for other
water quality constituents, this analysis focused on total and dissolved concentrations of copper,
nickel, and zinc.

Several industrial facilities have been issued NPDES permits for discharges of storm
water based on California Toxics Rule (CTR) criteria applied as end-of-pipe limitations. WSPA
also requested that Flow Science evaluate EPA’s intentions for the use of CTR for storm water
discharges by reviewing several regulatory support documents in EPA’s record supporting the
adoption of CTR criteria. Flow Science also evaluated how CTR levels could be used as a basis
for the derivation of scientifically appropriate permit limits. Finally, Flow Science evaluated
Best Management Practices (BMPs) prevention and control options. GeoSyntec Consultants,
Inc. contributed to and supported the BMP analysis.

Basic conclusions of our review are as follows:

* Storm water quality and quantity vary significantly year to year, storm to storm,
and within a single storm event. Storm water pollutant concentrations can vary by
more than an order of magnitude during a single storm event. Variations in storm water
runoff quality and quantity should be carefully taken into account when developing storm
water management policies and when regulating storm flow water quality.

« Untreated storm water runoff from WSPA facilities exhibits similar water quality to
runoff from several other major land use categories. Concentrations of both total and
dissolved metals in storm water runoff from the WSPA facilities examined here before
they have been processed through structural BMPs, such as oil-water separators or
retention basins, are generally equivalent to (or in many cases, lower than) concentrations
in storm water runoff from light industrial and transportation land uses within Los
Angeles County. Similarly, concentrations in runoff from WSPA facilities are
comparable to concentrations in receiving waters during storm events.

» Runoff from the WSPA facilities examined in this report would likely not increase
receiving water concentrations of metals in Dominguez Channel. Storm water runoff
from the WSPA member facilities examined here is unlikely to increase concentrations of
copper, nickel, or zinc in receiving waters. Industrial facilities constitute a small portion
(approximately 6.4%) of the land within the watershed. WSPA facilities are in turn a
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small portion of this fraction. Storm water discharges from the WSPA facilities
examined here are generally small, when they occur at all, and are generally of better
quality than both discharges from transportation and light industrial land uses and
receiving waters in Dominguez Channel.

= EPA did not intend for CTR limits to be applied directly to storm water. A review
of the documentation prepared by the US Environmental Protection Agency to establish
the numeric objectives contained in the California Toxics Rule (CTR) clearly
demonstrates that EPA did not intend for these objectives to be applied as end-of-pipe,
never-to-be-exceeded effluent limitations for storm water discharges.

» Calculation of scientifically appropriate numeric limits would require consideration
of frequency, duration, and magnitude. Because of the inherent variability in the flows
and concentrations of storm water discharges and receiving waters, developing numeric
limits would require a dynamic modeling approach that should be based upon evaluation
of appropriate data sets. Data requirements include discharge and receiving water
concentration and flow data, collected more frequently than once per hour over the
duration of a storm event and over multiple storm events. Neither data sets nor an
accepted methodology appropriate for the calculation of numeric permit limits currently
exist. Application of CTR limits as never-to-be-exceeded values applied at the end-of-

pipe would be inappropriate and would essentially require compliance with lower-than-
CTR levels.

* EPA’s approach for the use of iterative BMPs with benchmarks is a sensible
regulatory approach to control storm water discharges from industrial facilities.
EPA acknowledges the intermittent, highly variable nature of storm flows and the
difficulty in calculating defensible numeric effluent limitations. EPA has used the
benchmark approach to employing iterative BMPs to regulate storm water in other
jurisdictions. Absent data and an appropriate methodology to calculate scientifically
appropriate permit limitations, this approach is sensible for discharges of storm water
from industrial facilities in California.

» BMPs at WSPA facilities are effective in reducing pollutant loads. Many WSPA
facilities employ extensive orrsite BMPs, including oil-water separators and on-site
retention. Retention ponds have significantly reduced pollutant loads by limiting storm
water discharges from these facilities. Several of these facilities have experienced no
discharges to receiving waters in recent years. Available data, which are somewhat
limited because discharges have been limited, demonstrate that concentrations of metals
in post-BMP storm water discharges from these facilities are generally better than storm
water quality from several major land use types within Los Angeles County and in
receiving waters during storm events.
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Conventional structural BMPs cannot reduce pollutant concentrations in storm
water to meet numeric CTR limits consistently over the wide-ranging conditions of
storms. Flow Science and GeoSyntec evaluated conventional structural BMP
efficiencies from data published by ASCE and USEPA. These data demonstrate that
although conventional structural BMPs can be effective at reducing pollutant loads,
conventional BMPs cannot consistently achieve pollutant reductions sufficient to meet
numeric CTR levels. Physical constraints such as land availability can also limit the
applicability and effectiveness of some structural BMPs, such as retention ponds and
wetlands.

Operating sophisticated treatment facilities to consistently meet numeric limits at
CTR levels is difficult at best. Treatment beyond conventional BMP management will
likely require either large onsite storage capacity to allow for moderate treatment flow
rates or more sophisticated treatment options that could treat large flow volumes in a very
short period of time. These operating constraints will make compliance with numeric
limits at CTR levels exceedingly difficult.
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INTRODUCTION

Several industrial facilities have recently been issued NPDES permits or tentative permits
that include effluent limitations that are based upon California Toxics Rule (CTR) criteria and
that apply to storm flows from those facilities. In most cases, these sites have no process
wastewater or continuous flows that are subject to permits. Other facilities segregate storm
flows from process and non-process areas, discharging only storm flows from non-process areas,
under specific conditions, to receiving waters. These permits apply CTR criteria directly as
storm water discharge limitations, without consideration of dilution, without determination of
reasonable potential or calculation of appropriate numeric effluent limitations, without a
definitive sampling protocol beyond a single grab sample, and without provisions that would
specify an allowable exceedance frequency.

In response to concerns about these developments, the Western States Petroleum
Association (WSPA) and its members retained Flow Science to conduct a technical evaluation of
existing storm water data in Los Angeles County to address the contribution of industrial storm
water discharges to receiving water quality. The Flow Science technical analysis incorporates
five major components:

(1) a review of available water quality data from various land use types within Los
Angeles County,

(2) a review of storm water discharges from WSPA member facilities;

(3) a comparison of storm water discharges from WSPA member facilities to Los
Angeles County data and to Dominguez Channel receiving water data;

(4) a review of the regulatory basis for CTR limitations and the support (or lack of
support) for applying CTR limitations as numeric limits applicable to storm water
discharges; and

(5) a review of best management practices (BMPs) and their ability to reduce
concentrations of metals in storm water.

Flow Science received assistance from GeoSyntec Consultants, Inc. in addressing the treatment
efficiency of BMPs and in evaluating BMPs used at WSPA member facilities.
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REVIEW OF STORM WATER QUALITY DATA

Flow Science conducted a detailed analysis of available data to characterize the
contribution of storm water runoff from industrial facilities, and from petroleum facilities in
general. Several types of water quality data were available and were utilized in support of this
analysis, including storm water data collected throughout Los Angeles County by land use,
receiving water concentration data, and storm water data collected directly from industrial
facilities. Because of concerns that metals concentrations in storm water runoff may contribute
to exceedances of water quality objectives in receiving waters, and because more metals data are
available than data for other water quality constituents, this analysis focused on total and
dissolved concentrations of copper, nickel, and zinc.

Land Use Data

The Los Angeles County Department of Public Works (LACDPW) has collected samples
to monitor and characterize the quality of storm water since the 1994-95 storm season. Results
from the first six years of this effort are summarized in the Los Angeles County 1994 -2000
Integrated Receiving Water Impacts Report. Results of samples collected during subsequent
years are summarized in reports for each storm season (LACDPW, 2001; LACDPW, 2002; and
LACDPW, 2003). Flow Science has reviewed these reports and has obtained and reviewed the
underlying sample data in the preparation of this report.

Prior to and including the 2000-2001 storm season, water quality was assessed based on
catchments that were carefully defined to be representative of specific land uses. During the
2001-2002 storm season, the LACDPW embarked upon a watershed approach to storm water
management, which focuses on receiving water impacts and does not collect samples by distinct
land use catchments. As discussed below, LACDPW also has reported analytical results for
receiving water samples collected within the County.

Data availabie for the 1994-2001 time period were collecied and categorized by land usc.
LACDPW began this study by establishing the top 12 urban uses within Los Angeles County
based on total area. The land use types that were anticipated to be the most important
contributors to receiving water loadings for key constituents were prioritized by LACDPW as
follows:

+ Vacant (S11)

- High Density Single Family Residential (S18)
- Light Industrial (S24)

- Transportation (S23)

- Multifamily Residential (S26)

- Educational Facilities (S25)

- Mixed Residential (S27)

LACDPW then defined sampling locations to correspond to each of these land use types. For
FSI 044018 February 18, 2005 8
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each of these major land uses, Flow Science utilized the raw data (i.e., analytical results for all
samples collected) to determine the minimum, maximum, and mean (average) concentration of
six constituents in storm water runoff from the most significant land use types. The approach
Flow Science used to calculate mean concentrations was consistent with the methodology used
by LACDPW to prepare the LACDPW summary reports, as follows:

1. Summary statistics were computed when more than 20% of the sample analysis
results were above the method detection limits.

2. Summary statistics were computed when the data set for each land use contained
at least 2 detections.

3. In the computation of mean (average) concentrations, half of the detection limit is
substituted for non-detects.

The Los Angeles County land use data are tabulated and graphed in Appendix A. These
data clearly show that dissolved and total metals concentrations in storm water runoff from all
land uses vary greatly from storm to storm. Figure 1 presents results for total copper, which is
representative of trends observed in the data for other metals. As shown in this figure, maximum
concentrations of total copper observed for all the storms tend to be highest for the light
industrial land use (off scale), but average concentrations from this land use are comparable to
average concentrations from other land uses and are significantly lower than maximum
concentrations. The large differences between maximum and average concentrations are again
indicative of the high degree of variability in concentrations during and between storm events.

Maximum concentrations from all land uses exceed CTR requirements, as do average
concentrations for many land uses.

Figure 1 — Total Copper Concentration from Land Uses and CTR
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Receiving Water Data

The LACDPW has also reported analytical results for receiving water samples collected
within the County. In Dominguez Channel, LACDPW monitors water quality at two receiving
water locations during storm events. Station S23 is located near Los Angeles International
Airport (LAX) in the Dominguez Channel at 116th Street. Station S23 is located in the northern
end of Dominguez Channel and was selected by LACDPW to represent the transportation land
use for the 1994-2001 land use data analysis presented in the previous section Flow Science
evaluated metals concentrations in composite storm water samples collected at this location from
February 1996 through April 2001.

LACDPW monitoring station S28 is located farther downstream in Dominguez Channel
and was established to assess compliance with the 2001 storm water permit. Flow Science
evaluated composite storm water sample data collected at Station S28 from October 2002
through April 2003.

Flow Science also evaluated grab sample data collected from Dominguez Channel during
a single storm event in March 2002 by the Southern California Coastal Water Research Project
(SCCWRP).

Receiving water sample collection locations are shown in Figure 2. All receiving water
stations are located upstream of all the facilities for which data are presented in the next section

of this report. The data collected from these stations are also summarized in plots presented n
Appendix B.

Figure 2 — Project Location Map
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As with the LACDPW 1994-2001 data, plots including receiving water data demonstrate
that dissolved and total metals concentrations in the receiving water vary significantly within
storms and from storm to storm. Figure 3 below compares total copper data collected from the
receiving water to the land use data presented in Appendix A and to CTR criteria. Note that the
maximum concentrations for Stations S23 and S28 are maximum concentrations observed in
composite samples; instantaneous (grab sample) maximum concentrations would be significantly

higher than shown in Figure 3. The monitored average and maximum concentrations in
Dominguez Channel exceed CTR criteria.

Figure 3 — Dominguez Channel Compared to LA County Land Use — Total Copper
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Further, as shown in Figure 3 for total copper and in the figures presented in Appendix B for the
other metals, average receiving water concentrations of total copper, nickel, and zinc in samples
collected in Dominguez Channel by SCCWRP exceeded the average total metals concentrations
in runoff from the major land use categories defined by LACDPW (see Appendix A) except for

zinc discharges from the light industrial land use. These data raise two issues:

1. Despite the fact that average concentrations in receiving waters exceed average
concentrations from the major land uses, the receiving water sample maxima are
below many of the maximum concentrations observed in the land use data for
copper, nickel, and zinc. This highlights the inadequacy of determining
compliance and/or assessing impairments based on single grab samples.
These data also confirm the highly variable nature of metals concentrations

FSI 044018 February 18, 2005 11

'SCIENCE.



FLOW)'SCIENCE

during storms that makes the determination of scientifically appropriate
compliance limits very difficult.

2. Since none of the WSPA member facilities examined in this report discharged to
Dominguez Channel during the time period when the SCCWRP data were
collected (see discussion in the next section), and since these WSPA facilities are
downstream from the receiving water measurement locations, the SCCWRP
measurements do not reflect any use of the Channel by these WSPA facilities.
Thus, storm water from several of the major land uses within the watershed
(and not from the subject facilities) must be largely responsible for the metals
fluxes observed in Dominguez Channel. Even if discharges from the WSPA
facilities had occurred during this storm event, they would not have
increased pollutant concentrations in the Channel.

Storm Water Data for WSPA Facilities

Concentrations of total and dissolved metals have been collected from several WSPA
member facilities. These facilities collect data in several different formats. For example, some
facilities collect only total metals data, while others collect both total and dissolved metals data.
Some data are collected at the inflow point to structural BMPs located at the facilities (i.e., pre-
BMP data, e.g. from the location where storm water flows into detention basins) while others
collect samples from within detention facilities (i.e., subject to some degree of BMP
management). Despite differences in data collection methods and locations, the data are useful
in evaluating whether or not storm water runoff from these facilities is likely to increase
receiving water concentrations of metals. A brief description of the facilities and data examined
in this report is presented below. In order to maintain confidentiality, facilities are identified
generically.

Facility A. Facility A is located within the Dominguez Channel watershed. Storm water
samples have been collected since 2002 from two locations at Facility A: an orsite retention
basin (Location 1) and the location downstream of orrsite BMPs (Location 2) where discharge to
Dominguez Channel would occur if on-site retention capacities were exceeded. Facility A
collects data for total metals only. Only three discharges to receiving water have occurred from
Facility A during the current permit term, which extends from 11/8/01 to 8/ 10/06. These
discharges (and the reported volume discharged) occurred on 2/12/03 (7,450 gallons), 2/25/03
(35 gallons), and 4/15/03 (volume not reported). For the event occurring on 2/ 12/03, Facility A
collected data from both Locations 1 (pre-retention basin) and 2 (discharge to receiving water).

Facility B Facility B is located within the Dominguez Channel watershed. At Facility

B, storm water from process areas is segregated from storm water from nonrprocess areas. Only
storm water data from non-process areas are considered here. This facility collects and treats

storm water from norrprocess areas via a variety of BMPs, including on-site retention basins.
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Storm water from nom-process areas is collected prior to entering two on-site retention basins
(i.e., prior to BMP treatment) at Locations 1 and 2; these samples are analyzed for both total and
dissolved metals. Data are available from 2002 and 2003, and include samples collected at 20-
minute intervals for four discrete storm events. Discharge from this facility to the receiving

water has not occurred since 1998, and no sample data were available for the 1998 discharge
event.

Facility C. Facility C is located within the Los Angeles River watershed. This facility
includes two possible discharge locations: Location 1 includes runoff from storage facilities, and
Location 2 includes runoff from on-site transportation areas. Runoff is also collected from
Location 3, a parking area. Only a limited number of samples were collected from this facility
(two samples from Location 1 in 2002-2003, two samples from Location 2 in 2001-2003, and
one sample from Location 3 in 2001). The samples collected at Locations 1 and 2 were collected
during releases of storm water to the Los Angeles River. Samples from Facility C were analyzed
for total (not dissolved) metals.

Facility D. Facility D is located within the Dominguez Channel watershed. Only a
limited number of storm water samples are available from facility D, including one sample for
total metals from Location 1, three samples for dissolved metals from Location 2, and omne
sample each from Locations 3 and 4. Samples from Facility D were collected only when a
discharge to receiving water occurred; discharge volumes were not reported. Three releases to
receiving water from Facility D have occurred since 1998. In addition, eleven storm water
samples were collected from Facility D by SCCWRP during a single storm event in March 2003
at a location near to Location 1 (and called Location 5 here).

Facility E. Facility E is located within the Dominguez Channel watershed and impounds
and retains non-commingled storm water on-site. Two outfall locations are specified in the
current permit; one would release only non-commingled storm water, while the other is for
emergency discharges only and is intended to protect the facility from flooding during extreme

flood events. Neither outfall has discharged to the receiving water during the current permit term
(8/99 — 8/04).

Facility F. This facility is a refined products petroleum distribution terminal. Storm
water from product handling areas is segregated and processed with process water. Storm water
from other areas of the facility is collected in on-site storage and is released only if the orrsite
storage capacity is exceeded. No releases have occurred since at least 1999. Metals data are not
collected at this facility.

Summary data are provided for these facilities in Appendix C, which shows the average,
minimum, and maximum concentrations for grab samples for the available data, as described
above. Indicated on each plot is the number of data points for each facility/location and the time
span over which those data were collected. Appendix D includes time series concentration plots
for single storm events; data are presented for four storm events monitored at Facility B,
Locations 1 and 2, and one storm event monitored at Facility F.
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Concentrations in Runoff at WSPA Facilities

The plots in Appendices C and D again show that the metals concentrations in the storm
water runoff at the WSPA facilities vary greatly from storm to storm and from facility to facility.
As shown in Appendix D, time series data for storm water collected on-site at WSPA member
facilities demonstrate a high degree of variability in metals concentrations during individual
storm events. For example, total metals data from Facility B demonstrate that total metals
concentrations in storm water may vary by a factor of ten or more on time scales of a few hours
or less. A typical storm water sample is a grab sample that may be collected at any point during
a storm event or period of discharge. Because of the high variability in concentrations during
storm events, a long-term average concentration would provide a more reliable estimate of the
pollutant concentration and loading to the receiving water. Further, data demonstrate that mean
concentrations of dissolved metals in runoff from the WSPA facilities are generally equal to or
less than concentrations of dissolved metals in runoff from transportation, light industrial, and
mixed residential land uses or in receiving water samples (see Figures 4, 6, and 8 for mean
dissolved and total concentrations of copper, nickel, and zinc, respectively). Because the
dissolved fraction is most closely associated with toxicity in the receiving water, these data
indicate that storm water runoff from WSPA member facilities is unlikely to contribute to an
increase in receiving water toxicity.

COMPARISON OF METALS CONCENTRATIONS
Copper

As shown in Figure 4, the highest observed mean concentrations of total copper in
Dominguez Channel were contained in the SCCWRP dataset (i.c., receiving water samples).
Mean total copper concentrations in storm water from Facility A, Location 1 (collected after
some time in the retention basin, and thus some level of BMP management) are lower than
concentrations from the transportation and light industrial land uses and much lower than mean
total copper concentrations measured by SCCWRP in Dominguez Channel. Mean total copper
concentrations in storm water collected at Facility B (collected before BMP management, and
thus likely significantly higher than concentrations that would be released to receiving waters)
are comparable to concentrations from the transportation and light industrial land uses, lower
than concentrations measured by SCCWRP in the Dominguez Channel receiving water, and
comparable to concentrations measured at station 523 in the Dominguez Channel.
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Figure 4 - Dissolved and Total Copper (Mean of all Available Samples)
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Maximum observed concentrations of total copper in storm water runoff from Facility B
(collected prior to detention) (see Figure 5) are likely significantly higher than concentrations
that would be released from this facility after BMP management (see discussion of BMP
effectiveness below). These concentrations are within the range of maximum concentrations
observed in runoff from other land uses and within the receiving water.

Figure 5 — Dissolved and Total Copper (Max of all Available Samples)
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Of the five facilities located within the Dominguez Channel watershed, only two have
experienced discharges to the receiving water in recent years. Discharge volumes from Facility
A were small, and discharge volumes from Facility D were not recorded. With no discharges,
Facilities B, C, and E cannot have contributed to receiving water concentrations of copper since
1998. Discharges (and mass fluxes) from Facilities A and D are believed to be minor, with
maximum concentrations less than the maximum concentrations observed by SCCWRP and less
than those observed in composite samples collected by LACDPW at station S23 in Dominguez
Channel. Thus, it is unlikely that these facilities could have contributed to increases in the
receiving water concentrations observed in the channel. From the total copper concentrations
presented in Figures 4 and 5, it is unlikely—even in the case that storm water from all five of
these facilities was to be discharged to Dominguez Channel—that storm water from the facilities
examined here would result in increased concentrations of total copper in the Dominguez
Channel receiving water.

Mean concentrations of dissolved copper from Facility B (the only facility for which
dissolved copper concentrations are available) were collected prior to BMP management and are
equivalent to concentrations from the mixed residential land use and concentrations measured
within Dominguez Channel at station S28. Figure 5 also clearly indicates that the maximum
observed dissolved copper concentrations from the three land uses shown here, and from
composite samples collected at station S$23 within Dominguez Channel, exceed the maximum
dissolved copper concentrations in runoff from the WSPA facilities examined here. Again, it is
unlikely that storm water discharges from the facilities examined here would result in increased
concentrations of dissolved copper (or of toxicity) in the Dominguez Channel receiving water.

Nickel

As shown in Figure 6, mean concentrations of dissolved nickel in runoff from Facility B
(collected prior to BMP management) are comparable to concentrations of dissolved nickel in
runoff from the transportation and light industrial land uses, and are lower than concentrations in
the receiving water at station S28. Maximum concentrations of dissolved nickel are shown in
Figure 7 and follow the same trend.
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Figure 6 — Dissolved and Total Nickel (Mean of all Available Samples)
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Figure 7 — Dissolved and Total Nickel (Max of all Available Samples)

500
=]
450 A Q
400 1 s |2
a
350 - e |6
~ 0O -3
i ~N S 8=
300 S ENEHE £
< - 8 £10 =
jo2] 250 T — = [ a I =4 [7: 8 D= o
= © all Q g Qn: 1o~
= o & & [ oo
= e w - s
2001 52 g—3 | I® 53 cz
150 1 B 2 83| |2 £ 5z v 8
01 %= 2815 | 1B 3% o S i
1004 22 o | ® g2 @& @ 9
= 2ol Pl o, § 98 g2
50 - E:I \ g u 5 —l FS 0 o L e
0 T
Max Total Nickel Max Dissolved Nickel

As discussed above for copper, only intermittent releases of storm water from two of the
five facilities examined have occurred in recent years. Based on these data, even in the case that
a release of storm water from all facilities were to occur, it is unlikely that storm water runoff
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from this facility would increase concentrations of dissolved nickel (or increase toxicity due to
dissolved nickel) in the receiving water.

Mean concentrations of total nickel in storm water samples collected from Facility B,
Location 2 (collected pre-retention) and Facility A, Location 1 (collected after some detention
time) are greater than mean concentrations of total nickel from the land uses examined. With the
exception of three samples from Facility B, Location 2 (again, collected prior to on-site retention
BMP management), maximum total nickel concentrations from the facilities are less than
maximum concentrations in storm water runoff from the light industrial land use. Note that the
maximum concentrations of otal nickel in storm water collected at the facilities are likely
significantly higher than the maximum concentrations of total nickel that would be released to
receiving waters, if any releases from each of these facilities had occurred in recent years, &
BMP treatment via detention basins will significantly reduce total metals concentrations. (See
the discussion of BMP effectiveness below.)

Zinc

As shown in Figures 8 and 9, dissolved zinc concentrations in runoff from the WSPA
facilities are lower than dissolved zinc concentrations in runoff from light industrial and mixed
residential land use and lower than concentrations in receiving water composite samples at S23.
The maximum dissolved zinc concentrations are significantly lower than maximum observed
values from all land uses and in the receiving water at station S23. Even if routine releases of
storm water from these facilities were to occur, it is unlikely that facilities could increase
concentrations of dissolved zinc in the receiving water.

Figure 8 — Dissolved and Total Zinc (Mean of all Available Samples)
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Analysis results are similar for total zinc. The mean concentrations of total zinc from the
WSPA facilities are comparable to or lower than the mean concentrations from the various land
uses shown in Figure § while the maximum total zinc concentrations in storm water runoff
collected at the facilities are lower than the maximum concentrations in runoff from the land uses
presented in Figures 8 and 9. Note again that samples of storm water from Facility B are
collected as the storm water flows into detention basins (i.e., before BMP management) and
concentrations of mean and maximum total zinc are likely significantly higher than
concentrations after BMP management. Three of the five facilities examined have had no
releases to receiving water in recent years, and thus cannot have contributed to concentrations in
receiving water during that time period. The other two facilities have had only intermittent
discharges to Dominguez Channel since 1998, and are not believed to have contributed
significantly to observed concentrations in receiving water since that time. As with dissolved
zinc, it is unlikely that, if releases of storm water impounded at these facilities were to occur,
these releases would increase receiving water concentrations of total zinc.

Figure 9 — Dissolved and Total Zinc (Max of all Available Samples)
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Metals Fluxes from WSPA Facilities

Flow Science calculated metals fluxes from flow volumes and composite sample metals
concentrations measured by Los Angeles County for the Dominguez Channel at two stations,
$23 and S28. As noted previously, station S23 is located in the northern-most reach of the
watershed, above the WSPA nember facilities for which data are available. Station S28 is
shown in Figure 2, and is located roughly midway down Dominguez Channel; this station is

FSI1044018 February 18, 2005 19



FLOW,/SCIENCE.

located upstream of all the WSPA facilities in the Dominguez Channel that are studied in this
report. As shown in Table 1, very few discharges to the Dominguez Channel receiving water
occurred from WSPA member facilities, and few data were available to describe the volume of
water discharged.

Table 1 — Mass Fluxes in Dominguez Channel and from Facilities A through F

Mass Flux in Dominguez Channel Mass Flux from Facilities to Dominguez
Channel
Station Date Copper (lbs) Nickel (Ibs) Zinc (lbs) A B D E F
Total | Dissolved | Total | Dissolved | Total | Dissolved
11/08/1998 8.0 6.5 1.5 0.00 68 63 0 VNR | ND | ND
11/28/1998 42 2.2 0.53 0.27 23 11 ND 0 0 ND | ND
12/01/1998 | 0.90 0.86 0.10 0.08 38 3.6 ND 0 0 ND | ND
12/06/1998 1.2 0.92 0.28 0.24 6.6 54 ND 0 0 ND | ND
01/21/1999 | 0.66 0.14 0.15 0.00 6.2 59 ND 0 0 ND 0
01/25/1999 29 22 0.56 0.30 13 11 ND 0 VNR | ND 0
01/31/1999 | 0.59 0.59 0.10 0.00 33 29 ND 0 0 ND 0
02/06/1999 § 0.92 0.73 0.17 0.12 6.2 57 ND 0 0 ND 0
02/09/1999 | 0.63 0.34 0.00 0.00 4.8 33 ND 0 0 ND 0
03/08/1999 | 0.99 0.73 0.17 0.08 4.0 2.6 ND 0 0 ND 0
03/15/1999 1.9 14 0.39 0.00 15 13 ND 0 VNR | ND 0
03/20/1999 | 0.77 0.77 0.21 0.00 45 37 ND 0 0 ND 0
03/26/1999 3.1 1.8 0.00 0.00 19 83 ND 0 0 ND 0
04/07/1999 2.1 1.7 0.00 0.00 18 17 ND 0 0 ND 0
04/11/1999 4.0 2.6 0.00 0.00 25 21 ND 0 0 ND 0
12/31/1999 14 1.1 0.15 0.15 7.7 73 ND 0 0 0 0
s23 01/25/2000 14 1.1 0.21 0.00 8.7 78 ND 0 0 0 0
01/30/2000 | 0.49 0.38 0.05 0.05 25 24 ND 0 0 0 0
02/10/2000 | 0.86 0.60 0.16 0.00 54 48 ND 0 VNR 0 0
02/12/2000 27 12 0.00 0.00 12 9.0 ND 0 0 0 0
02/16/2000 1.3 0.90 0.00 0.00 6.7 6.0 ND 0 0 0 0
02/20/2000 71 45 0.00 0.00 34 30 ND 0 0 0 0
02/23/2000 1.8 0.99 0.00 0.00 9.0 83 ND 0 0 0 0
03/08/2000 20 1.0 0.00 0.00 12 11 ND 0 0 0 0
10/12/2000 | 0.05 0.04 0.02 0.02 0.26 0.17 ND 0 0 0 0
10/28/2000 | 0.40 0.39 0.00 0.00 30 30 ND 0 0 0 0
10/31/2000 29 1.5 0.40 0.27 12 12 ND 0 0 0 0
01/17/2001 10.4 104 20 20 76 76 ND 0 0 0 0
01/25/2001 12 1.1 0.15 0.14 6.5 57 ND 0 0 0 0
01/30/2001 1.6 1.3 0.40 0.00 9.3 74 ND 0 0 0 0
02/15/2001 | 0.85 0.73 0.12 0.00 5.6 54 ND 0 0 0 0
02/28/2001 76 5.3 0.00 0.00 46 46 ND 0 0 0 0
03/07/2001 1.5 12 0.00 0.00 8.1 7.1 ND 0 0 0 0
04/11/2001 24 23 0.55 0.31 13 13 ND 0 0 0 0
01/28/2002 34 13 45 35 96 96 0 0 0 0 0
528 110872002 | 166 56 45 41 674 227 0 0 0 0 0
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Mass Flux in Dominguez Channel Mass Flux from Facilities to Dominguez
Channel
Station Date Copper.(lbs) Nickel Slbs) Zinc (!bs) A B D E F
Total { Dissolved | Total | Dissolved | Total | Dissolved
528 0.0017 (tCu)
(cont) | 02/11/2003 | 215 180 110 90 1411 1298 0.0018 (tNi) 0 0 0 0
0.0023 (tZn)
03/15/2003 52 34 22 10 260 115 0 0 0 0 0
04/30/2003 17 10 40 4.0 117 73 0 0 0 0 0

VNR: volume not recorded.
ND: no data were available to determine whether or not a discharge occurred for these dates.

*On these dates discharge occurred from Facility D. However, corresponding volume information was not available for mass flux
determination.

As shown in Table 2, detailed data were available for four storm events at Facility B;
time series plots of total and dissolved metals for these storm events are presented in Appendix
D. According to the rainfall data collected at Facility B, these events had return periods ranging
from less than 2 years to approximately 3 years (for the event occurring on 2/11/2003).
However, these return intervals are based on data collected by LACDPW at a different location
(Raingage No. 1113: Dominguez Water Company) and may not be representative of return
intervals at the Facility B. Table 3 shows that rainfall amounts at gage No. 1113 are quite
different from rainfall amounts at Facility B for these four events. Therefore, there is a
considerable amount of uncertainty associated with our estimates of the return intervals for
events at Facility B. (Note that the differences in rainfall amounts for these four storms again
highlight the variability inherent in storms, even over short distances within the same watershed.
Storm water runoff and discharges generally have a direct relationship to the size of the storm
and would also be subject to this variability.)

Table 2 — Flow Volume and Concentration at Facility B

Measured Concentrations Entering Detention Basins
Date l}ainfall Runoff Mean Copper Mean Nickel Mean Zinc
(inches) Volume Concentration (mg/L) | Concentration (ng/L) | Concentration (mg/L)
(galtons) Total Dissolved Total Dissolved Total Dissolved
12/20/2002 0.28 389,294 0.0688 0.0138 0.0278 0.0042 0.3314 0.0811
02/11/2003 3.84 10,902,683 0.0425 0.0102 0.0131 0.0042 0.1843 ND
02/24/2003 1.38 1,637,055 0.0384 0.0107 0.0120 0.0028 0.1991 0.1159
03/15/2003 1.55 4,514,090 0.0334 0.0118 0.0112 0.0036 0.1279 0.0415

* The measured runoff volume is the volume of water entering retention basins; no discharge to receiving waters
occurred from Facility B for these events.
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Table 3 — Return Intervals and Storm Event Data, Raingage No. 1113 and Facility B

LACDPW Raingage 1113 Facility B
Date Rainfall Return Interval Rainfall Estimated Return
(inches) (years) (inches) Interval (years)
12/20/2002 0.47 <2 0.28 <2
2/11/2003 2.54 <2 3.84 3
2/24/2003 1.17 <2 1.38 <2
3/15/2003 2.16 <2 1.55 <2

Although discharges from Facility B to the receiving water did not occur for the rainfall
events in Table 3, sufficient data were collected for these events, and sufficient information was
available regarding site features at Facility B, to support an analysis of the flux of metals from
this facility to the receiving water for larger, reconstructed events with higher return periods. To
reconstruct events, the runoff volume that would result from large rainfall events was first
calculated using available data for Facility B, and estimating the runoff coefficient (0.58) for the
site during the largest of the four recorded storm events shown in Table 3. Total storm event
runoff was estimated by multiplying 24-hour event rainfall amounts from the LACDPW gage
No. 1113 rainfall frequency-duration curves by the total site area (450 acres) and the site runoff
coefficient. Because the LACDPW gage No. 1113 rainfall frequency-duration relationship may

not be fully representative of conditions at Facility B, the return-interval of the events evaluated
at Facility B are estimates.

Total storm event runoff estimates were reduced by the volume of onsite detention
storage (43 million gallons), and the estimated volume of storm water that would infiltrate
through the bottom of the detention pond. Detention pond infiltration rates were estimated from
typical values for relatively loose soils (Linsley et al., 1992, 48). It was assumed that runoff in
excess of retention and infiltration capacities would be discharged to the Dominguez Channel
during the large storm events. For the reasons stated above and because estimates of the runoff
coefficient were obtained using data from a 3-year storm event, runoff and discharge volumes
may be underestimated somewhat.

The average metals concentrations exhibited during the four measured storm events were
taken as representative of metals concentrations in storm water flowing into retention basins at
Facility B (i.e., pre-BMP management) during larger storm events. These average
concentrations were reduced by the proportion of metals expected to be removed in the detention
process (consistent with the data presented in Table 8 in the BMP discussion section, below), to
produce metals concentrations expected postBMP. Finally, these concentrations were
multiplied by the storm water discharge volumes to estimate metals fluxes from Facility B during
large storm events.

For comparison, metals fluxes were also calculated at the LACDPW monitoring station
S28 on the Dominguez channel using similar methods. The limited available rainfall data from

LACDPW gage No. 1113 for specific storm events were correlated with channel runoff
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measurements from S28 for the same events, producing a rainfall-runoff correlation. These data
were collected during relatively small storm events (each having less than a 2-year retumn
mterval), and the accuracy of the correlation for large storm events is uncertain. This rainfall
runoff correlation was used to estimate runoff volumes at S28 for several large return-interval
storm events. The computed event runoff flows for S28 were then multiplied by the average
concentration of metals in samples collected at S28 during storm events to estimate metals fluxes
in Dominguez Channel at S28. Again, because constituent concentrations generally decrease
during larger storm events, this analysis likely overestimates constituent concentrations and
metals fluxes during the events evaluated.

Results of these analyses are shown in Tables 4, 5, and 6. Table 4 presents estimated
metals fluxes at S28 for storms with return intervals of 2, 5, 10, 25, 50, and 100 years. Table 5
presents similar information for Facility B, which were calculated as described above. Fluxes
from Facility B are shown to be zero for events up to the 25-year event due to the large amount
of detention storage at the site. Events up to approximately the 50-year level are simply stored in
on-site detention facilities and thus do not discharge to Dominguez Channel. Table 6 presents
metals fluxes from Facility B as a percentage of fluxes in the Dominguez Channel at S28. In all
cases metals fluxes from Facility B represent significantly less than 1 % of metals fluxes in the
Dominguez channel at S28.

Table 4 — Estimated Metals Fluxes at LACDPW Station S28 on Dominguez Channel

Discharge Metals Flux (kg)
Storm Return Copper Nickel T Zinc
Interval
(years) Total Dissolved | Total | Dissolved | Total Dissolved
110 54 37 23 462 307
5 183 91 62 39 771 512
10 231 115 79 49 975 648
25 292 145 99 62 1233 819
50 338 168 115 71 1426 948
100 383 190 130 81 1615 1073

Table 5 — Estimated Metals Fluxes from Facility B to Dominguez Channel

Storm Discharge Metals Flux (kg)
Return . .
Interval Copper Nickel Zinc
(years) Total Dissolved Total Dissolved Total Dissolved
2 0.00 0.00 0.00 0.00 0.00 0.00
5 0.00 0.00 0.00 0.00 0.00 0.00
10 0.00 0.00 0.00 0.00 0.00 0.00
25 0.00 0.00 0.00 0.00 0.00 0.00
50 0.07 0.06 0.04 0.02 0.48 0.39
100 040 0.33 0.25 0.10 2.73 2.24
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Table 6 — Estimated Metals Fluxes from Facility B as % of Fluxes at 528

Storm Discharge Metals Flux (% of S28 Flux)
II:::::;‘I Copper Nickel Zinc
(years) Total | Dissolved | Total | Dissolved | Total | Dissolved
2 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%
5 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%
10 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%
25 0.00% 0.00% 0.00% 0.00% 0.00% 0.00%
50 0.02% 0.03% 0.04% 0.03% 0.03% 0.04%
100 0.10% 0.17% 0.19% 0.13% 0.17% 0.21%

Because few data were available for this analysis, there is a considerable amount of uncertainty
associated with estimates of metals fluxes from Facility B and at S28. Additional data and a
more comprehensive hydrologic modeling gproach would be required to characterize fluxes
with more precision. Even so, these estimates indicate that for storms with a return interval of
less than 50 years, the contributions from Facility B to metals fluxes in the receiving water are
negligible due in large part to the retention capacity at the site.

APPROPRIATE USE OF CTR CRITERIA WHEN ESTABLISHING EFFLUENT
LIMITATIONS

Basis for Regulating Storm Flows and Use of CTR Criteria

The Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed
Bays, and Estuaries of California (commonly known as the State Implementation Policy, or SIP)
became effective on May 22, 2000. The stated goal of the SIP is to “establish a standardized
approach for permitting discharges of toxic pollutants to non-ocean surface waters in a manner
that promotes statewide consistency.” The SIP established implementation provisions for
priority pollutant criteria promulgated through the National Toxics Rule (NTR), the California
Toxics Rule (CTR), and as established by Regional Water Quality Control Boards in their Water
Quality Control Plans (Basin Plans). As noted in footnote 1 of the SIP, “This policy does not
apply to regulation of storm water discharges.”

The SIP provides guidelines for determining whether a discharge has a “reasonable
potential” to cause or contribute to an excursion above an applicable priority pollutant
concentration or objective. The SIP also provides a process for determining the appropriate
effluent limitation for that pollutant. These calculation procedures are not intended to apply to
storm water discharges, and indeed, are inappropriate for such discharges due to the intermittent,
highly variable, and complex nature of storm events. In most cases, sufficient data do not exist
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for storm water discharges to make a defensible analysis of reasonable potential.

Further, a review of EPA’s record supporting the adoption of the CTR criteria indicates
that these criteria were not intended to apply to storm water discharges, and were mot intended to
be applied without consideration of dilution or as never-to-be-exceeded values. EPA clearly
stated in the documentation supporting the development and use of CTR criteria that:

e CTR criteria are not intended to be applied to storm water discharges as numeric
water quality based effluent limits “which would be equivalent to criteria values
and applied as effluent limits never to be exceeded, or calculated in the same
manner that effluent limits are calculated for other point sources, such as
POTWs.”!

e “EPA believes that the final rule will not have a direct effect on sources not
permitted under the NPDES program (e.g., nonpoint sources) or NPDES sources
not typically subject to numeric water quality-based effluent limits (e.g., wet
weather discharges).””

e “EPA believes that the final CTR will not significantly affect the current storm
water program being implemented by the State, which includes the requirement to
develop best management practices to control pollutants in storm water
discharges.”3

! See California Toxics Rule Response to Comments Report, Volume II, December 1999 (prepared by USEPA Office
of Science and Technology and USEPA Region 9). Response to Comment CTR-001-007, p. 1248: “The
commenter appears to assume that the storm water discharge would be subject to numeric water quality based
effluent limits which would be equivalent to the criteria values and applied as effluent limits never to be exceeded,
or calculated in the same manner that effluent limits are calculated for other point sources, such as POTWs. The
commenter then appears to assume that such WQBELs would then require the construction of very costly end-of-
pipe controls. EPA contends that neither scenario is valid with regards to developing WQBELSs for storm water
discharges or establishing compliance with WQBELs. EPA acknowledges that wet weather discharges are
technically difficult to model and evaluate financially, because they are intermittent and highly variable. Wet
weather discharges also occur under more diverse hydrologic or climatic conditions than continuous discharges from
industrial or municipal facilities, which are evaluated under critical low flow or drought conditions. If the EPA had
enough data to completely characterize all the conditions and do the necessary modelling, WQBELs would be
developed using dynamic models to account for the intermittent loadings and exposures from the storm water
discharges. In the absence of this data, EPA will continue to advocate the use of BMPs, as discussed in the CTR
preamble... EPA will continue to work with the State to implement storm vater permits that comply with water
quality standards with an emphasis on pollution prevention and best management practices rather than costly end-of-
pipe controls.”

See also Response to Comment CTR-040-014b, at p. 1284: “EPA believes the applicability of water quality
standards to storm water discharges is outside the scope of the rule.”

2 Ibid., Response to Comment CTR-034-014e, at p. 1268.

? Ibid., Response to Comment CTR-035-044c, at p. 1271.
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e Water quality-based permitting and compliance should consider dilution. *

e Storage and treatment of storm water were not anticipated to be necessary to
comply with CTR criteria.’

e There is insufficient information to develop effluent limits for storm water
discharges.®

Further, both the preamble to the CTR and the documentation accompanying the CTR
demonstrate EPA’s intent to allow periodic exceedances of CTR criteria. For example, EPA
selected a return frequency of once in three years, establishing that periodic exceedances of CTR
criteria are acceptable,’ and that the concept of periodic exceedances should extend to storm
flows.® The National Research Council, in a report to Congress in July 2001, also supported
these concepts, recommending that water quality criteria be developed to include magnitude,
frequency, and duration components. The NRC further recommended that the frequency

component be defined in terms of a number of allowed excursions in a specified time period and
not as never-to-be-exceeded limits.’

In summary, there appears to be little or no support for applying CTR criteria directly to

4 Ibid., Response to Comment CTR-040-004, at p. 1280: “The primary scenario described in the report [providing
comments on proposed CTR objectives] (i.e., comparing projected worse case [sic] discharge concentrations directly
to chronic aquatic life and human health criteria with no allowance for dilution) is highly conservative in

comparison with the water quality-based permitting and compliance procedures that would be implemented by
EPA.”

3 Ibid., Response to Comment CTRH-001-001b, at p. 1309: “EPA disagrees with the cost estimates provided by the
commenter as EPA does not believe that storage and treatment of stormwater would be required to ensure
compliance with the CTR.”

¢ Ibid., Response to Comment CTR-069-002a: “...evaluating agricultural nonpoint sources discharges and storm
water discharges and their effects on the environment is highly site-specific and data intensive. Until this
information is available, it is premature to project that the sources would incur any costs beyond those for which
they are already responsible under the current regulations of the Clean Water Act.”

7 Ibid., Response to Comment CTR-020-016: “EPA’s aquatic life criteria are based on three interrelated
components which include magnitude, duration, and frequency. EPA’s longstanding position is that the criteria may
not be exceeded more than once every three years on average.”

® Ibid., Response to Comment CTR-096-001b: “EPA agrees that its numerical exceedance frequency and design
flow specifications are based on dry-weather conditions. Nevertheless, the rule provides for alternative development

of averaging periods and exceedance frequencies, thereby allowing the extension of their applicability to wet-
weather conditions.”

® National Research Council, Assessing the TMDL Approach to Water Quality Management, National Academy
Press, Washington, D.C., 2001, at p. 50.
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storm water discharges. Application of those criteria as never-to-be-exceeded end-of-pipe
limitations, especially without consideration of dilution i the receiving water, was clearly never
contemplated.

Water Quality Criteria: Frequency, Duration, and Magnitude

Water quality standards consist of two parts: designated beneficial uses and water quality
criteria or objectives. Beneficial uses describe the various uses of waters, while criteria describe
the water quality conditions that are necessary to support or maintain a specified use. Water
quality criteria may be either numeric or narrative. The discussion provided below concerns the
application of numeric criteria in establishing permit limitations (the translation of narrative
criteria to numeric values is a very different discussion). Most criteria are intended to protect
aquatic life and/or human health. Aquatic life criteria are intended to protect against both short-
term (acute) and long-term (chronic) impacts, while human health criteria are intended to protect
people against long-term exposure to pollutants in either water or fish.

Priority pollutant criteria established by the California Toxics Rule (CTR) are intended to
involve consideration of frequency, magnitude, and duration. For example, acute and chronic
criteria incorporate these considerations as follows'?:

e Chronic (CCC) criteria: aquatic organisms and their uses should not be affected
unacceptably if the four-day average concentration of a constituent does not
exceed the recommended value more than once every three years on average

e Acute (CMC) criteria: aquatic organisms and their uses should not be affected
unacceptably if the one-hour average concentration of a constituent does not
exceed the recommended value more than once every three years on average

These criteria clearly specify the magnitude (level) of a constituent concentration that is
acceptable based upon the exposure duration (1 hour or 4 days) and the exceedance frequency
(once-in-three-years). Criteria were developed in this manner in recognition of the inherent
variability in effluent concentrations, receiving water conditions, sampling protocols, data
availability, and laboratory analyses, among other factors. In applying and interpreting water
quality criteria, it is important to consider the frequency, duration, and magnitude of exposure
within the receiving water. For this reason, a statistical or modeling approach is required to
properly apply water quality criteria as permit limits, as discussed below.

Because water quality criteria are statistically-derived limits, they are clearly not intended
to apply as never-to-be-exceeded values.

'° See, e.g., US Environmental Protection Agency, Technical Support Document for Water Quality-based Toxics
Control, EPA/505/2-90-001, March 1991, at p. 32 and p. 36.
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Considerations in Establishing N umeric Limits

Both the USEPA and the State Board have provided guidance regarding the calculation
of effluent limits for use in NPDES permits. Several steps are followed to determine if effluent
limits are required for a given constituent and to determine the appropriate permit limitation.
The first step involves a determination of “reasonable potential,” an assessment based upon
available data for the effluent and receiving water to determine if a discharge is likely to cause an
exceedance of water quality objectives in the receiving water. If reasonable potential is found to
exist, numeric limits are then calculated for the subject pollutant for insertion into the NPDES
permit regulating that discharge. Because water quality criteria are defined in terms of
frequency, magnitude, and duration, determining reasonable potential and establishing effluent
limitations requires information on the frequency, duration, and magnitude with which a
particular set of conditions will occur.

Reasonable Potential Determinations

The first step is to determine if “reasonable potential” exists to “cause or contribute
to” an excursion of water quality standards in the receiving water. Reasonable potential
calculation procedures have been developed for point source discharges and are applied at
specified low-flow conditions. Reasonable potential calculation procedures have been described
by the USEPA in the Technical Support Document for Water Quality-based Toxics Control (the
“TSD”) and by the State Board in the Policy for Implementation of Toxics Standards for Inland
Surface Waters, Enclosed Bays, and Estuaries of California (also known as the “State
Implementation Plan,” or “SIP”). 11 Ag outlined in the TSD, determination of reasonable
potential requires information on observed effluent concentrations, variability in the data set
describing effluent concentrations and flows, background receiving water concentrations, and
consideration of dilution. Both the TSD and the SIP clearly state that these procedures are
appropriate for evaluating point source discharges. These procedures are not applicable to highly
time- variable flows, like storm flows.

Development of Effluent Limitations

If it is determined that reasonable potential exists for a discharge to result in an
exceedance of water quality objectives, then, where possible, appropriate permit limits are
calculated. As discussed in the TSD, permit limits can be calculated in one of two ways: (1)
using steady-state representations of worst-case conditions; and (2) using dynamic modeling.
Both the steady-state and dynamic modeling approaches can be used to determine appropriate
permit limits for point source discharges. However, as shown below, only the dynamic modeling
approaches are appropriate for addressing storm flows.

' Tbid., at p. 53. See also the State Water Resources Control Board, Policy for Implementation of Toxics Standards
for Inland Surface Waters, Enclosed Bays, and Estuaries of California, 2000, at p. 4.
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Steady-state Models

As described in the TSD (see, €.g., p. 78), steady-state models require the following
information:

Effluent flow
Effluent concentration and variability of constituents to be evaluated

Background receiving water concentration of constituents to be evaluated
Background receiving water flow

Steady-state models use available information to determine a water quality for a single
condition. For example, water quality is evaluated for specified low- flow conditions in the
receiving water (e.g., the 1Q10, the lowest one-day flow with a 10-year recurrence interval). A
constant effluent concentration is selected based upon a statistical analysis of available data (e.g.,
using a 99% confidence level and 99% probability that a given concentration will be exceeded).
Effluent flow rates are also assumed constant over the relevant timescales, so that the duration
and frequency with which a water quality objective will be exceeded will be reflected by
selecting the appropriate receiving water design flow. Thus, steady-state modeling is appropriate
for constant discharges where critical conditions generally occur during low-flow time periods.

Available data clearly demonstrate that concentrations of pollutants in storm water can
vary by more than an order of magnitude in less than an hour durmg a storm. Storm water
discharge volumes also vary greatly during a storm. Variations in both pollutant concentrations
and flow volumes depend upon a wide variety of factors, including time since the previous
storm, rainfall amounts, soil saturation levels, location within a watershed, and direction from
which a storm arrives. For these reasons, steady-state modeling is not appropriate for storm
flows.'? Steady-state models are also used to calculate permit limits in the State’s SIP; the
SWRCB recognizes that these methods are not appropriate for storm flows. 13

Dynamic Models

Dynamic models explicitly predict the effects of receiving water and effluent flow and
concentration variability. Computer models are used to incorporate the variability of individual
inputs (e.g., effluent flow and concentration, receiving water flow and concentration) and are
more accurate than steady-state models in accurately predicting receiving water concentrations
and/or toxicity. Effluent limits derived using dynamic models are generally expressed as long-
term average concentrations and acceptable variance from those averages

12 gee EPA’s TSD at p. 78-80.
13 gee SWRCR’s SIP at p. 1.

!4 See the TSD at p. xv and p. 80.
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As described in the TSD, several dynamic modeling techniques have been developed,
including:

¢ Continuous simulation models use continuous records of effluent and receiving water
flows and concentrations to generate continuous values of concentrations in the receiving
water. These models predict downstream receiving water concentrations in chronological
order. Model predictions are then used to calculate the occurrence frequency of the
receiving water concentration of a given constituent, which can then be compared to
water quality criteria and used to establish appropriate effluent limitations.

e Monte Carlo simulations use statistical probability distributions of effluent flow rate and
effluent concentration in a mathematical model of constituent fate and transport. Monte
Carlo simulations can also incorporate receiving water flow rate and concentration
distributions or can be used in combination with continuous simulations. Results are
used to generate probability distributions and to determine how often a given water
quality concentration is exceeded.

e Lognormal probability modeling is similar to Monte Carlo simulations but uses log
normal probability distributions of input variables to calculate probability distributions of
output variables. Thus, this method requires only the relevant statistical parameters of
the input variables (e.g., sample means and variability, as derived from data sets
describing effluent and receiving water characteristics).

As discussed above, all dynamic modeling techniques require detailed information on the
variability of effluent and receiving water concentrations. Information on the variability of
effluent and receiving water flows over time is also important. These data have not traditionally
been collected for storm flows. Indeed, collection of an appropriate data set would be time-
consuming and resource-intensive. Storm flow discharges exhibit considerable variability in
terms of flow rate and concentration. Further, this variation occurs on short timescales, and this
variability must be considered in developing appropriate limits.

Use of Inappropriately Derived Permit Limits

In fact, inserting a never-to-be-exceeded numeric limit in a permit is equivalent to
promulgating a much lower standard than the value inserted into the permit. For example,
inserting a CTR limit as a rever-to-be-exceeded, end-of-pipe limit in a permit would be
equivalent to implementing a standard that is below the CTR limit. Similarly, inserting a
benchmark limit as a never-to-be-exceeded, end-of-pipe value in a permit would be equivalent to
implementing a standard that is below the benchmark limit. Determining the level of

conservatism that would result from this approach would require examination of multiple data
sets.
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As an analogy, consider EPA’s guidance on bacteria standards.!’ Bacteria standards are
given in terms of a long-term geometric mean and a single sample maximum value. For
example, for enterococci, the geometric mean value is 35/100 ml and the single sample
maximum is 104/100 ml, based on the 75" percentile distribution about the mean value from
observed data. However, the water body geometric mean required to keep the water body
concentration below 104/100 ml 99% of the time is 2/100 ml, far more stringent than the level of
protection intended by the geometric mean.

Development of a Methodology for Calculating Numeric Permit Limits for Storm Flows

As discussed above, the inherent variability in storm flows and pollutant concentrations
makes steady-state approaches inappropriate for calculating numeric limits for storm flows.
Because of this variability, dynamic modeling approaches would be required to calculate
appropriate permit limits. However, dynamic modeling approaches require detailed data sets,
and we are unaware of data sets that are complete enough to be used to calculate defensible
permit limits.

Additionally, there is no agreed-upon methodology for using dynamic modeling to
develop scientifically appropriate permit limits for storm water discharges. Thus, the appropriate
course of action would be for the SWRCB +o initiate a data collection program and to use these
data to test various approaches for determining reasonable potential and developing appropriate
numeric limits. Then the SWRCB could establish a methodology that would specify data
collection requirements, procedures for determining reasonable potential, and procedures for
calculating appropriate permit limits. This methodology would likely recommend the use of one
(or more) dynamic modeling techniques.

Detailed data sets would be required to establish a methodology for developing numeric
permit limits for storm flows. At a minimum, these data sets would include:

e Effluent concentration data collected more frequently than once per hour during storm
events

o Effluent flow data, preferably as a continuous record, but at a minimum more frequently
than once per hour during storm events

e Receiving water concentration data, collected more frequently than once per hour during
the intended discharge time period

e Receiving water flow data, preferably as a continuous measurement, but at a minimum
more frequently than once per hour

e Information on the storm event during which data collection occurs — e.g., rainfall
amount, antecedent dry period, and generation of a storm hydrograph

e General facility information, including facility type and information on BMPs and storm
water management practices at that facility

15 See Federal Register, Vol. 69, No. 220, November 16, 2004, at p. 67225.
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Data to be collected during storms would be required more frequently than once per hour
because the acute aquatic life criteria employ a one-hour averaging period, and because existing
datasets demonstrate that large variations in concentration and flow occur on timescales shorter
than one hour (see, e.g., the data contained in Appendix D). (For these reasons, it would be
wholly inappropriate to develop permit limits based upon results from a single grab sample.) In
addition, the datasets would be required for a variety of industrial categories, as storm water

management practices and priority pollutants vary significantly from one category of industrial
discharger to another.

Preferably, data collection requirements would be specified by the State Board, so that
data would be collected in a uniform manner throughout the State. These data could be used to
establish a methodology for calculating appropriate permit limits and for subsequent data
collection. The methodology would specify acceptable approaches to calculating permit limits,
data collection requirements to be used in the permit, and procedures for determining compliance
with those limits.

EPA’s Benchmark Approach

EPA’s Multi-Sector Storm Water General Permit, which applies to industrial facilities in
non-delegated states, includes the use of benchmarks in the required monitoring program. The
results of benchmark monitoring are primarily used to determine the overall effectiveness of a
Storm Water Pollution Prevention Plan (SWPPP) in controlling the discharge of pollutants to
receiving waters. Benchmark values are not viewed as effluent limitations, and an exceedance of
a benchmark value does not, in and of itself, constitute a violation of the permit. ~ EPA has
stated that

“the ‘benchmarks’ are pollutant concentrations above which EPA determined

represent a level of concern. The level of concern is a concentration at which

storm water discharge could potentially impair, or contribute to impairing,

water quality or affect human health from ingestion of water or fish. The

benchmarks are also viewed by EPA as the level that, if below, a facility

presents little potential for water quality concern. As such, the benchmarks

also provide an appropriate level to determine whether a facility’s storm water

pollution prevention measures are successfully implemented. The benchmark

concentrations are not effluent limitations and should not be interpreted or

adopted as such. These values are merely levels which EPA has used to

determine if a storm water discharge from any given facility merits further

monitoring to ensure that the facility has been successful in implementing a

SWPPP. As such, these levels represent a target concentration for a facility to

achieve through implementation of pollution prevention measures at the

facility.”¢

16 Federal Register, Volume 65, Number 210, October 30, 2000, at pp. 64766-64767.
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While exceedance of a benchmark value does not automatically indicate that a violation of a

water quality standard has occurred, it does signal that modifications to the SWPPP may be
necessary.

As shown by the data evaluated in this report, storm flows are very different in nature
from traditional point source discharges. By their very nature, storm flows are episodic,
intermittent, and highly variable. Storm water quantity and quality can vary significantly from
storm to storm and within individual storm events. Thus, dynamic modeling would be required
for these flows to defensibly establish water quality based effluent limitations (WQBELS) for use
in NPDES permits. Industrial facilities generally do not collect the quantity or type of
monitoring data that would be required to establish numeric permit limits through a dynamic
modeling process. Further, imposing CTR limits as end-of-pipe, never-to-be-exceeded values is
an inappropriate alternative to establishing scientifically defensible permit limits and would
essentially require compliance with lower-than-CTR levels.!” In addition, forcing a handful of
facilities to comply with CTR criteria would likely not result in a reduction in concentration or
toxicity in the receiving water, as the data in this report demonstrate. EPA’s benchmark process
provides a reasonable alternative process for regulating these sources.

BMPS AT WSPA FACILITIES AND CTR

The WSPA facilities examined here employ source control and structural best
management practices (BMPs) that are designed both to prevent metals from entering storm
water and to remove metals from storm water if present (see the general BMP discussion below).
Structural BMPs, such as on-site detention, are used extensively at these facilities and are
relatively effective in removing concentrations of total suspended solids (TSS) and total metals
from storm water runoff. However, structural BMPs cannot consistently remove totals metals to
CTR levels, and structural BMPs are even less effective in removing dissolved metals
concentrations from storm water runoff. As detailed below, it will likely not be possible for
BMPs alone to result in discharges that meet CTR criteria consistently at end-of-pipe.

If CTR criteria are to be met at all times at end-of-pipe, the collection and treatment of
large volumes of storm water would likely be required prior to release to receiving waters.
Designing treatment systems to remove dissolved metals and to “guarantee” that CTR criteria
will never be exceeded at the point of discharge would be technically challenging, costly, and

17 See, for example, the discussion in Federal Register, Volume 69, Number 220, November 16, 2004, at p. 67225.
EPA states that it would be inappropriate to evaluate compliance with geometric mean criteria using single sample
maxima. For example, EPA states that assuming a water body had the same statistical distribution as the data used
to derive a long-term mean concentration, the geometric mean concentration required to keep a waterbody
concentration below 104/100 ml 99% of the time would be 2/100 ml, far below the actual geometric mean criterion
of 35/100 ml. Although this EPA discussion was developed for bacteria, CTR criteria are generally recognized to
apply to averaged concentrations. In the case of acute criteria, the averaging time period in the receiving water is 1
hr; for chronic metals criteria, the averaging period is 4 days. Because metals concentrations can vary significantly
on timesteps of an hour or less (see data in Appendix D), using single, instantaneous grab samples to evaluate
compliance with CTR limits is inappropriate and is, in effect, a change in standard.
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very difficult on a consistent basis. (Moreover, as discussed in the preceding section, the CTR
criteria were never intended to be applied in this manner, and application of CTR criteria as
never-to-be-exceeded, end-ofpipe limits would be equivalent to requiring compliance with
lower-than-CTR criteria.) Unlike sewage treatment plants, which experience relatively constant,
continuous influent flows, storm water treatment systems would be required to treat very large
volumes of water on an intermittent, short-term basis. This would likely require either large on-
site storage capacity coupled with moderate treatment flow rates or, where on-site storage
capacity is limited, construction of treatment plants capable of treating very large volumes of
flow on a nearly instantaneous basis. These treatment plants would sit idle nost of the time.
Startup, maintenance, operator training and availability during storms, variability of flows and
pollutant loading, and power reliability, among other issues, would make the operation of
sophisticated treatment systems that would meet CTR limits on a consistent basis, for a wide
variety and range of different storm conditions, very difficult.

BMPS FOR INDUSTRIAL FACILITIES AND PERFORMANCE INFORMATION

Best management practices, also known as BMPs, are used to reduce concentrations of
pollutants in storm water runoff from various facilities. For industrial facilities, BMPs are
generally intended to reduce concentrations of the key pollutants that are expected to be
encountered at those facilitics. BMPs generally fall into two major categories:

¢ source control BMPs, which are intended to prevent the release of pollutants, and
e structural BMPs, which are intended to reduce concentrations of pollutants
present in storm water.
These two general categories of BMPs are discussed in greater detail below, as is the anticipated
effectiveness of various candidate BMP options available for industrial facilities. Of course,
appropriate BMPs must be selected on a site-specific basis, and not all BMP options will be
appropriate or feasible at all sites.

Pollutants of Concern

The following describes storm water pollutants of concern that would generally be
expected to be associated with petroleum related activities and industrial facilities:

e Sediments — Sediments are a primary storm water pollutant and are likely for petroleum
industrial facilities where storm water drainage is routed across open areas and through
unlined channels. High sediment levels can be detrimental to water quality of receiving
waters and can also transport other pollutants, including nutrients, heavy metals, and
organic compounds.

e Oil & Grease — Oil and grease are high molecular-weight organic compounds such as
motor oil, cooking oil and fat, and waxes. Oil & grease is a logical pollutant of concern
for industrial facilities involving the production, refining, and transportation of petroleum
products. Excessive oil & grease can result in a visible film on the water’s surface, which
decreases the aesthetic value of the water body and can potentially cause nuisance odors.

FSI 044018 February 18, 2005 34

SCIENCE:



FLOW;

This category of pollutants includes other petroleum hydrocarbons, including polycyclic
aromatic hydrocarbons (PAHs), which can be toxic to aquatic organisms.

e Organics — A wide variety of organic compounds, including fuels, solvents, cleaners,
lubricants, and sealers, are used, manufactured, and/or transported at petroleum-related
industrial facilities. Organic compounds in receiving waters are of concern because some
can potentially cause direct or indirect toxicity to wildlife and humans.

o Metals — Heavy metals that are commonly found in storm water are copper, lead, zinc,
and cadmium. Common sources of heavy metals that would be expected at petroleum
facilities are compounds that are used and/or manufactured at the facility, automobiles,
and a variety of materials/surfaces in the facilities such as galvanized metals, paints, and
preserved wood. Metals can also be present at industrial facilities from aerial deposition.
Metals in storm water are present in solution (dissolved metals) and attached to
suspended soil particles. Generally only the dissolved metals can cause toxicity to
aquatic life in receiving waters.

o Gross Pollutants — Gross pollutants include trash, debris, and floatable objects. Gross
pollutants are an aesthetic nuisance and can also transport other pollutants.

Other general storm water pollutants of concern that would not be expected at petroleum
industry facilities are nutrients, pesticides, and pathogens.

Best Management Practices for Storm Water Management

Methods to reduce pollutants in storm water runoff are collectively called Best
Management Practices, or BMPs. BMPs are categorized into methods to control and limit the
release of pollutants (source control BMPs) and methods to treat and reduce levels of pollutants
in storm water runoff (structural BMPs).

Source Control BMPs

Source controls are practices to limit sources and pathways for the release and
introduction of pollutants into storm water runoff. Source control BMPs are the first line of
defense for storm water management. The California BMP handbooks (CASQA, 2003) provide
a comprehensive description of structural and nonstructural source control measures for
industrial facilities. Source control measures are required as part of the facility Pollution
Prevention Phn. Selection of source control measures would be tailored to specific facility
conditions and operations. These measures may include:

o Active Spill Prevention, Control, and Cleanup Program

e Protocols and physical controls for vehicle and equipment maintenance, cleaning, and
repair

Equipment operation procedures

Protocols and physical controls for product storage, loading and unloading

Waste handling procedures and controls

Use of environmental friendly alternative products
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e Maintenance of facilities, grounds, parking areas, and drainage facilities

Petroleum facilities typically are required to maintain other pollution and prevention plans that
are the mandates of other federal, state and local agencies and that become part of the storm
water compliance program. These programs may include:

SPILL PREVENTION CONTROL AND COUNTERMEASURES (SPCC) PLAN: This
federally mandated plan describes the spill prevention measures utilized by the facility
and details the emergency response measures for responding to and wntrolling a spill.
This plan specifies how the facility will prevent petroleum from entering into surface
water, including storm water.

FACILITY RESPONSE PLAN (FRP): This federally mandated (Oil Pollution Act of
1990 (OPA °90)) plan discusses the facility emergency response procedures for
petroleum releases to open water and describes the training program to prepare for any
such releases.

OPERATIONAL AND MAINTENANCE PROCEDURES: Facilities maintain
operational and maintenance procedures that describe n detail how various tasks are to
be performed. These procedures are used by facility operators, maintenance personnel,
and outside contractors. When applicable, the procedures describe the proper method of
disposing of liquids and preventing spills to the storm drains.

INVENTORY OF CHEMICALS: This document lists the chemicals used and produced
at the facility and references the MSDS for each chemical. This plan is used in the
SWPPP to identify potential pollutants of concern.

CERTIFIED UNIFIED PROGRAM AGENCY (CUPA) PLAN — Local CUPAs, like Los
Angeles County, require a submittal that includes a list of the registered chemicals used
and/or produced at facilities. The CUPA Plan lists the locations, quantities, and any
alternative names of chemicals used at the facility. The CUPA Program also describes
the UST inspection requirements, the facility’s Hazardous Materials Release Response
Plan, and inventory program inspections for above ground tanks.

MASTER TANK LIST: This document lists the contents and volumes of the above

ground storage tanks at the facility. The list records of the physical properties of each
tank and the maintenance record for each tank.

Structural BMPs

Structural BMPs are methods to remove pollutants in storm water runoff. Traditional
structural BMPs include detention basins, wet basins, and catch basin filters. More recent
developments in structural BMPs include the use of infiltration approaches and vegetated areas,
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such as swales, filter strips, and wetlands to improve treatment performance and reduce runoff
volumes. Engineered technologies such as hydrodynamic separators and media filtration
systems are also being applied. Performance of structural BMPs is typically evaluated via a
calculation of percent reduction in pollutant concentration achieved between the BMP influent
and effluent from the BMP. Effectiveness is typically not based upon the ability of a BMP to
reduce pollutants to a certain, specified level. Unfortunately, for metals, neither USEPA nor
ASCE have found that the typical structural BMPs mentioned above can consistently achieve
metal reductions to CTR levels evaluated end-of-pipe.

Table 7 describes selected BMPs that are likely candidates for petroleum industry
facilities. This table includes a brief description of the BMPs, relative cost and O&M
comparisons, and a general summary of potential issues and benefits for petroleum industry
facilities.

Table 8 compares the effectiveness of BMPs selected for anticipated petroleum industry
pollutants of corcern. Data in this table were obtained from the ASCE BMP database (ASCE,
2001). Note that data for oil & grease and general organic constituents were limited in the BMP
database and are therefore not included in Table 8. Information on infiltration BMPs was also
limited (due to difficulty in monitoring), so infiltration BMPs are not included in Table 13.

Based on information from the California BMP Handbook (CASQA, 2003) and the
median influent and effluent data presented in Table 13, a ranking of gereral effectiveness of
structural BMPs for anticipated petroleum industry pollutants of concern is as follows:

High Treatment Performance Wet Basins
Wetlands
Infiltration Approaches

Moderate to High Treatment Performance Dry Extended Detention Basins
Vegetated Swales and Buffer Strips
Media Filters

Low to Moderate Treatment Performance  Hydrodynamic Separators
Catch Basin Inserts
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BMP Selection

FLOW, 'SCIENCE.

As noted above, selection of candidate structural BMPs for petroleum industry facilities
will be tailored to specific facility conditions and constraints. Table 9 presents a mmtrix of
guidelines for selecting structural BMPs based on site conditions. These guidelines should be

considered general guidelines.

All candidate structural BMPs described in Table 9 are

potentially applicable to address specific site requirements or &pects of site-specific runoff

conditions.

Consistent with the BMP databases, the candidate structural BMPs contained in

Table 9 are rated on their relative ability to remove pollutants. The candidate structural BMPs in
Table 9 are not rated on their ability to remove pollutants to CTR levels and, in fact, may not be
sufficient to reduce pollutants to CTR levels at end-of-pipe.

Table 9 — General Guidance for Selection of Candidate Structural BMPs at Industrial

Facilities
Detention
. Dry . Catch
Site Conditions Wet Basin | Wetlands | [OIFaH0 | b ontion | Biofilters | Micaia | Vaults& | G
n Methods Basi Filters Vortex .
asins inserts
Separators
Receiving water quality
issues/concerns. Good
treatment performance Good Good Good Average Averag; to| A verag: tof Poorto Poor to
required for petroleum candidate | candidate | candidate | candidate goo goo average average
. candidate | candidate | candidate | candidate
industry pollutants of
concemn.
Effectiveness is dependent
on good infiltrative Not Not Required Not Not Required Not Not
properties of local soils at required | required 4 required | required q required | required
the industrial facility
Concern/risk of
gr(;undwater conte;n;matl;)n Averag; to] Poor to Poor Avet::)g: to ::;1;1 to Good Good Good
an env1ror.1menta ate o gop aver.age candidate g . . €% | candidate | candidate | candidate
petroleum industry candidate | candidate candidate | candidate
pollutants of concern.
.S;:iacetrt.:oln ;m.lll,l: ts at Poor Poor Average Poor to Poor Averag; *  Good Good
Industrial factitty candidate | candidate | candidate | 2VS8® | candidate goo candidate | candidate
candidate candidate
Drainage area size of
industrial facility. Need for Good Good Average Good Poor Poor Ave:)z;g; to Poor
capability to treat large candidate | candidate | candidate { candidate | candidate | candidate 8o« candidate
candidate
runoff volumes.
Concern of monitoring,
maintenance, apd pre- Good Average Poor tc; Good Ave:::)gde to :oorr&1 tc; Good Average
treatment requirements candidate | candidate | 2VS"28 candidate g0 verag candidate | candidate
needed to ensure good candidate candidate | candidate
performance
Cost concerns for capital Average to| Poorto Poorto |Average to] Average to| Poor to Average Good
and O&M expenditures. good average average good good average | . d-date | candidate
candidate | candidate | candidate | candidate | candidate | candidate
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Dry Detention Catch
Site Conditions Wet Basin| Wetlands Infiltratio Detention | Biofilters Medna Vaults & basin
n Methods . Filters Vortex .
Basins inserts
Separators

General suitability for Moderate Low to | Moderate | Low to Low to

petroleum industry facilities to High Moderate Moderate | to High | Moderate Moderate | Moderate Moderate
Note: Not all BMPs will be appropriate for all sites or facilities. BMP selection should be made on a site-specific

basis.
Estimating BMP Effectiveness at Subject Facilities

As detailed above, a wide variety of data are collected by industrial facilities to evaluate
water quality in storm water flows. Many facilities collect only dissolved, or only total, metals
concentrations, and few collect sufficient data to allow a thorough investigation of BMP
effectiveness. Within the data set reviewed for this project, two facilities, Facility A and Facility
B, collected data that allow for an estimation of BMP effectiveness, as detailed below.

Estimating BMP Effectiveness for Facility A

The effectiveness of storm water treatment in the retention basin at Facility A was
evaluated with available monitoring information from the site, as well as with available regional
monitoring information. Facility A has experienced three minor discharges to the Dominguez
Channel within the current permit term. Sampling data were collected at the entrance point to
the on-site detention basin (Location 1) and at the outfall to receiving waters (Location 2) for one
of these storms, which occurred on February 12, 2003. During this storm, the total volume of
storm water discharged to the receiving water was 7,450 gallons.

These data allow a partial evaluation of the effectiveness of on-site detention in reducing
total metals concentrations, but the data may not accurately describe the water quality of
discharges from the detention basin because of other storm water impoundments and sources
between the detention basin (Location 1) and the Dominguez Channel outfall (Location 2).
According to the storm water pollution prevention plan (SWPPP) for Facility A, storm water
from the retention basin is pumped to a drainage ditch between the retention basin and a separate
on-site impoundment, and then may eventually flow to the Dominguez Channel outfall. The
separate on-site impoundment may also receive runoff downstream of the retention basin and
additional runoff from site surface drainage. The operational policy of Facility A is generally to
limit storm water discharges to the Dominguez Channel, which generally occur only when the
on-site storm water storage capacity (equivalent to a 10-year, 24-hour storm event) is exceeded.

Table 10 presents the mean and median constituent concentrations in storm water flows
influent to the detention basin (Location 1). Comparison of the median concentration shown in
Table 10 with the Los Angeles County land use water quality monitoring data (see Appendix A)
indicates that storm water quality at Facility A Location 1 is generally comparable to that

observed from light industrial land uses within the County, with the exception of total nickel,
which is higher.
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Table 10 — Mean and Median Storm Water Concentrations at Facility A, Location 1

Constituent No. of samples Mean Concentration Median Concentration
(No. of non-detects)
TSS [mg/L] 9(0) 205 130
Total Copper [pg/L] 14 (4) 40 27
Total Nickel [pg/L] 9(0) 637 597
Total Zinc [ug/L] 9(0) 43 40

FLOW /SCIENCE:

As shown in Table 11, total metals concentrations decreased significantly as a result of
detention. Total metals removal rates for the single sample collected at Facility A ranged from
45% for nickel to 69% for copper. (Note that no dissolved metals concentration data were
available for storm water collected from Facility A.) The comparison with data from the BMP
database suggests that metals removals for Facility A are generally comparable to median
percent removals for wet basins. In addition, it is possible that the actual performance of the
retention basin is better than indicated in Table 11, given the likely storm water inputs that occur
between the retention basin and the Dominguez Channel outfall. However, it is unlikely that
end-of-pipe post-BMP concentrations will be lower than CTR levels.

Table 11 — Facility A Pre- and Post-BMP Concentrations of Total Metals Collected

2/12/2003
Data from Facility A Data from BMP database’
Parameter Location 1 Location 2 Percent of total | Number of | Median %
(Detention (Detention metals removed studies removal
Basin) Basin Effluent) | during detention
‘ ug/] [ng/L]
TSS [mg/L} 470 230 51% 10 80%
Total Zinc 803 369 54% 10 75%
Total Nickel 54.3 29.7 45% 5 18%
Total Copper 86.0 26.7 69% 11 35%

1 Data for wet basins

Estimating Metals Reductions Achievable by BMPs at Facility B

A significantly larger quantity of data were available for Facility B than for the other
facilities examined here. These extensive monitoring data were reviewed and evaluated with the
following objectives:

1. Characterize TSS monitoring data and compare it with LA County land use monitoring

data.
2. Evaluate TSS data for possible dissolved/total metals trends.
3. Determine ratios of dissolved to total metals concentrations. Compare with available

literature information.
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Table 10 — Mean and Median Storm Water Concentrations at Facility A, Location 1

Constituent No. of samples Mean Concentration Median Concentration
(No. of non-detects)
TSS [mg/L] 9 (0) 205 130
Total Copper [pg/L] 14 (4 40 27
Total Nickel [pg/L] 9(0) 637 597
Total Zinc [ug/T1 9 (0) 43 40
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As shown in Table 11, total metals concentrations decreased significantly as a result of
detention. Total metals removal rates for the single sample collected at Facility A ranged from
45% for nickel to 69% for copper. (Note that no dissolved metals concentration data were
available for storm water collected from Facility A.) The comparison with data from the BMP
database suggests that metals removals for Facility A are generally comparable to median
percent removals for wet basins. In addition, it is possible that the actual performance of the
retention basin is better than indicated in Table 11, given the likely storm water inputs that occur
between the retention basin and the Dominguez Channel outfall. However, it is unlikely that
end-of-pipe post-BMP concentrations will be lower than CTR levels.

Table 11 — Facility A Pre- and Post-BMP Concentrations of Total Metals Collected

2/12/2003
Data from Facility A Data from BMP database’
Parameter Location 1 Location 2 Percent of total Number of | Median %
(Detention (Detention metals removed studies removal
Basin) Basin Effluent) | during detention
- [ueg/L] fug/L]
TSS [mg/L] 470 230 51% 10 80%
Total Zinc 803 369 54% 10 75%
Total Nickel 54.3 29.7 45% 5 18%
Total Copper 86.0 26.7 69% 11 35%

! Data for wet basins

Estimating Metals Reductions Achievable by BMPs at Facility B

A significantly largér quantity of data were available for Facility B than for the other
facilities examined here. These extensive monitoring data were reviewed and evaluated with the
following objectives:

1. Characterize TSS monitoring data and compare it with LA County land use monitoring
data.

2. Evaluate TSS data for possible dissolved/total metals trends.

3. Determine ratios of dissolved to total metals concentrations. Compare with available
literature information.
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Table 10 — Mean and Median Storm Water Concentrations at Facility A, Location 1

Constituent No. of samples Mean Concentration Median Concentration
(No. of non-detects)
TSS [mg/L] 9 (0) 205 130
Total Copper [pg/L] 14 (4) 40 27
Total Nickel [ug/L] 9(0) 637 597
Total Zinc [ug/L] 9(0) 43 40

As shown in Table 11, total metals concentrations decreased significantly as a result of
detention. Total metals removal rates for the single sample collected at Facility A ranged from
45% for nickel to 69% for copper. (Note that no dissolved metals concentration data were
available for storm water collected from Facility A.) The comparison with data from the BMP
database suggests that metals removals for Facility A are generally comparable to median
percent removals for wet basins. In addition, it is possible that the actual performance of the
retention basin is better than indicated in Table 11, given the likely storm water inputs that occur
between the retention basin and the Dominguez Channel outfall. However, it is unlikely that
end-of-pipe post-BMP concentrations will be lower than CTR levels.

Table 11 — Facility A Pre- and Post- BMP Concentrations of Total Metals Collected

2/12/2003
Data from Facility A Data from BMP database'
Parameter Location 1 Location 2 Percent of total Number of | Median %
(Detention (Detention metals removed studies removal
Basin) Basin Effluent) | during detention
, {ug/L] [pg/L)
TSS [mg/L] 470 230 51% 10 80%
Total Zinc 803 369 54% 10 75%
Total Nickel 543 29.7 45% 5 18%
Total Copper 86.0 26.7 69% 11 35%

T'Data for wet basins

Estimating Metals Reductions Achievable by BMPs at Facility B

A significantly larger quantity of data were available for Facility B than for the other
facilities examined here. These extensive monitoring data were reviewed and evaluated with the

following objectives:

1. Characterize TSS monitoring data and compare it with LA County land use monitoring

data.

2. Evaluate TSS data for possible dissolved/total metals trends.
3. Determine ratios of dissolved to total metals concentrations. Compare with available

literature information.
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Table 12 shows the average TSS, copper, nickel, and zinc concentrations for two
monitoring locations at Facility B. Sites 1 and 2 are located upstream of a detention facility.
Data collected at these locations characterize the storm water runoff quality from Facility B prior
to detention. No discharges to receiving waters occurred during the time period for which

monitoring data were available for Facility B, and no monitoring data were available for waters
leaving the detention basins.

Table 12 — Average TSS and Metal Concentrations at the Entrance to Detention Basins at

Facility B
TSS Copper (ug/L) Nickel (ug/L) Zinc (ug/L)
(mg/L) | Total Dissolved | Total Dissolved [ Total  Dissoived

Facility B — Storm 12-20-02

Site 1 67 44 14 13 5 286 147

Site 2 223 67 15 31 5 280 35
Facility B — Storm 2-11-03 ‘

Site 1 132 53 14 12 3 217 79

Site 2 541 77 10 33 4 246 17
Facility B - Storm 2-24-03

Site 1 80 41 12 10 3 231 143

Site 2 332 54 11 23 3 234 84
Facility B — All Storms

Site 1 97 47 14 12 4 243 118

Site 2 335 66 12 29 4 257 48

Average TSS concentrations were compared to average concentrations from Los Angeles
County land use-based monitoring. The overall average TSS concentration at Site 1 was
approximately 97 mg/L, which is comparable to the mean TSS concentrations for single family
residential and transportation land uses in LA County (approximately 70 to 100 mg/L). The
overall average TSS concentration at Site 2 was greater than at Site 1 (335 mg/L), and was
consistently greater than Site 1 for each storm event. The mean TSS concentration at Site 2
exceeds the mean concentration observed from light industrial areas in LA County (240 mg/L).
This information suggests that there may be greater impervious coverage in the catchment to Site
1, and/or there may be greater open space areas with significant sediments sources in the
catchment to Site 2.

Average total metal concentrations in Table 12 correspond to average TSS
concentrations. Site 2 generally has higher TSS and total metals concentrations, and Site 1
generally has lower TSS and higher dissolved metals concentrations. These data demonstrate
that as average TSS levels increase, the fraction of metals associated with sediments (particulate
phase metals) also increases. This is illustrated in Figure 10, which presents the relationship
between total and dissolved metal concentrations and TSS concentration Note that dissolved
metal concentrations are relatively constant over the range of TSS concentrations, especially for
copper and nickel. Dissolved zinc concentrations exhibit more scatter at lower TSS
concentrations. The total metal concentrations for all three metals, in contrast, exhibit
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increasing trends with increasing TSS concentrations, indicating that treatment processes that are
effective at reducing TSS will correspondingly reduce total metals, but will likely have little or

no influence on dissolved metals.
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Figure 10 — Relationship between Total and Dissolved Metal Concentrations and TSS at

Facility B

Particulate phase metals concentrations were calculated for all paired Facility B
monitoring data. Figure 10 shows the percent of total metals in the particulate phase versus TSS

concentration.

As expected, the amount of metals associated with particulates exhibits

increasing trends with TSS concentration. For elevated TSS levels (greater than 100 mg/L),
which are observed primarily at Site 2, the fraction of particulate metals is generally greater than
80%. Thus, for TSS levels greater than approximately 100 mg/L, significant reductions in total
metal concentrations can be achieved with BMPs that are effective at reducing TSS. However,
to achieve significant reduction in total metal concentrations given TSS levels less than
approximately 100 mg/L, BMP selection may need to consider reducing impacts via
impoundment, infiltration, or other mechanisms that may limit discharges to receiving waters.
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Alternatively, BMPs that reduce dissolved concentrations of metals may be considered, when
available and where appropriate (see discussion in the following section), for discharges where
metals are found primarily in the dissolved phase.
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Figure 11 — Relationship between TSS and Metal Partitioning at Facility B

The fraction of metals associated with particulates is summarized in Table 13. Literature
information from Sansalone (1997) is also included in Table 13 for comparison. Sansalone
(1997) has conducted extensive studies to characterize metal partitioning in storm water runoff
from highways. Comparisons show that average proportions of particulate-bound metals are
generally higher in the Facility B monitoring data than in the data collected by Sansalone. This
is especially notable for zinc, which is commonly characterized as having low levels of
particulate bound metals in stormwater (23% found by Sansalone), whereas the Facility B
monitoring shows quite high levels of particulate-bound zinc, generally greater than 50% and
ranging up to 90%. These differences are important for two reasons: first, higher fractions of
particle-bound metals indicate a greater “treatability” via BMPs, which generally remove
particulate-bound metals more readily than dissolved metals. Second, because it is the dissolved
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metals fraction that causes toxicity in receiving waters, storm waters with a higher-than-average
fraction of particulate-bound metals are far less likely to cause toxicity in receiving waters.
Differences between data from Facility B and the Sansalone data may be due to the location at
which samples were collected: the Sansalone data are generally from sites east of the
Mississippi (Ohio and Louisiana). Whether this is a site-specific condition, or representative of
petroleum industrial facilities in general, is not known. However, it does highlight the need for
site-specific evaluation and selection of both structural and non-structural BMPs.

Table 13 — Average Fraction of Particulate Metals

Copper Nickel Zinc
Facility B — Storm on 12-20-02
Site 1 65% 64% 47%
Site 2 61% 65% 76%
| Facility B — Storm on 2-11-03
Site 1 68% 63% 62%
Site 2 82% 84% 90%
Facility B — Storm on 2-24-03
Site 1 60% 60% 45%
Site 2 74% 80% 72%
Facility B — All Storms
Site 1 65% 63% 53%
Site 2 1% 75% 7%
Sansalone (1997) 54% 41% 23%

BMP Options for Removal of Dissolved Metals

Retention basins are considered firly effective at reducing TSS levels in storm water.
Primary factors in treatment effectiveness are detention time and particle size distribution of the
suspended sediments in the influent to the detention pond, where a longer detention time and
larger sediment particle size will improve treatment efficiency. Information from the ASCE
BMP database shows a median TSS reduction of 64% for extended detention basins. As
discussed above, removal of sediments will result in reductions in total metals concentrations.
Figure 12 shows percent reductions of copper and zinc as a function of particulate fraction, based
on information from the ASCE BMP database. These plots indicate that increasingly better
removals of total copper and zinc concentrations can be expected as the fraction of particulate
metals increases. The high fraction of particulate metals observed in the influent flows to
extended detention basins at Facility B suggests that significant reductions in total metals can be
reasonably expected in the extended detention basin at Facility B.
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Figure 12 - Percent Removal as a Function of Metal Partitioning

In general, dissolved phase metals cannot be removed through settling of TSS, and
removal efficiencies for dissolved metals in detention basins (Table 8 are low (< 20%) or
negative in many cases. Where dissolved phase concentrations of metals in storm water exceed
CTR criteria, there is a good possibility that discharges to receiving waters would occasionally
exceed the CTR criteria as well. As shown in Table 8, certain BMPs can reduce concentrations
of dissolved phase metals somewhat, although end-of-pipe concentrations of dissolved metals
after BMP management may remain above CTR levels. However, not all candidate BMPs (as
discussed below) will be appropriate or feasible for use at every site. As with all BMPs, sizing
and. operation of BMPs to remove dissolved metals would depend upon site constraints and the
volume of water to be treated, among other factors.

Methods to reduce dissolved metal concentrations generally involve adsorption
mechanisms, such as infiltration and media filtration using filter media that allows for
adsorption. Infiltration BMPs are moderately effective methods for reducing metals loadings,
and depend on the metal species present in storm water and the soil properties. Dissolved metals
removed during infiltration are typically bound to soil particles near the ground surface.

A variety of media types have been tested for storm water treatment, including sand,
peat/sand mixtures, compost, and zeolite. Experience with sand filters for storm water treatment
suggests that these systems may have limited effectiveness for soluble compounds because of the
lack of sorption areas. Media filtration using peat-sand mixtures have been found to provide the
highest metal capture capability, but are prone to clogging and may have negative impacts on
pH. Compost filters are also reported to have good metal capture capability for a range of
species and are reported to have fewer problems from clogging and pH adjustment. Zeolite has
been reported to have less efficient metal capture capability than either peat/sand or compost
media. Pilot testing of filter media would likely be required on a site-specific basis to ensure that

they operate as desired, without harmful “side effects,” before these BMPs could be employed at
facilities.
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Filtration through a bioretention system has been reported as providing good treatment of
soluble metals. In this approach, water is infiltrated in a soil and plant system, collected in an
underdrain, and then discharged. Because metals adsorb strongly to the organic matter, the
improved treatability of soluble metals reported for these systems is presumably related to
greater organic content present in soil/plant system in comparison to sand filters. Bioretention
systems may be difficult to implement on many built-out industrial sites.

CDS Technologies and Stormwater Management, Inc are two manufacturers of flow
through media filtration systems. Reported removals efficiencies with the Stormwater
Management system range from 49% to 92% for soluble copper and 43% to 64% for soluble zinc
with a variety of different media types. Removals of this magnitude may reduce the likelihood
of exceedances of the acute CTR criteria for dissolved copper and zinc in discharges from
industrial sites to the Dominguez Channel. For facilities with retention, water quality monitoring
data for effluent from the detention basins would need to be reviewed to estimate potential
performance of media filtration systems and the quality of discharges to receiving waters.

BMP Design Considerations for Storm Water

Many municipal storm water discharge permits in California contain provisions such as
Standard Urban Stormwater Mitigation Plans, Stormwater Quality Urban Impact Mitigation
Plans, or Provision C.3 New and Redevelopment Performance Standards, commonly referred to
as SUSMPs, SQUIMPs, or C.3 Provisions, respectively. What these and similar provisions have
in common is that they require many new development and redevelopment projects to capture
and then infiltrate or treat runoff from the project site prior to being discharged to storm drains.
These provisions include minimum standards for sizing treatment control BMPs. While these
standards do not apply to existing facilities that are covered under the NPDES Industrial General
Permit, they may be used as a reference for treatment BMP sizing in retrofit situations at
industrial facilities.

Sizing standards are prescribed for both volume-based and flow-based BMPs. A key
point to consider when sizing treatment control BMPs for stormwater quality enhancement is
that BMPs are most efficient and economical when they target small, frequent storm everts that
over time produce more total runoff than the larger, infrequent storms targeted for design of
flood control facilities. (In this sense, the use of detention BMPs at the WSPA member facilities
examined here are particularly effective, as they effectively prevent storm water discharges
during relatively small, frequent storm events.) When candidate BMPs are designed for
increasingly larger storms (for example, storms up to 1 inch versus storms of up to 0.5 inch), the
BMP size and cost increase dramatically, while the number of additional treated storm events is
small.

Typically, the incremental cost of employing candidate BMPs will increase as event sizes
increase, making increases beyond a certain point generally unattractive. Design criteria for
water quality control BMPs are generally set to coincide with the “knee of the curve,” that is, the
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point of inflection where the magnitude of the event increases more rapidly than number of
events captured. In other words, targeting design storms larger than this will produce gains at,
considerable incremental cost. ~ :

¥

SUMMARY

Available data demonstrate that runoff from the WSPA facilities examined here is
comparable in quality to runoff from other major land uses and to receiving waters during storm
conditions. These data demonstrate that these WSPA facilities would likely not increase
receiving water concentrations of metals. At WSPA facilities where on-site retention prevents.

discharges to the receiving water for many storm events, metal fluxes generally-occur only
during larger storm events.

Available data also demonstrate that storm flows are significantly different from
traditional point source discharges. Both flow rates and pollutant concentrations vary greatly
from storm to storm, and over short timescales within storms, in both storm water discharges and
in receiving waters. While BMPs can help reduce concentrations of constituents in storm flows,
BMPs cannot produce discharges with concentrations below CTR criteria end-of-pipe at all
times. Further, candidate BMPs must be selected based upon site-specific factors and
characterization.

Because of the inherent variability in storm flows and concentrations, it would be wholly
inappropriate to insert CTR levels or benchmarks as never-to-be-exceeded numeric limits in
permits. The inherent variability in storm flows also renders traditional, steady-state approaches
to calculating numeric permit limits improper for storm flows.

To calculate numeric limits for storm flows, the frequency, duration, and magnitude\ of
storm discharges must be considered. Dynamic modeling approaches will be required to develop.
appropriate numeric limits, but as yet no methodology has been developed or agreed upon to

support this process. In large part, this is because the data that would be required to develop a
scientifically defensible methodology do not exist.

If numeric limits are to be developed for permits, an appropriate course of action would
be to embark upon a data collection program that would gather the data needed to develop a
methodology for calculating numeric permit limits. Data required to develop and support a
methodology would include effluent and receiving water concentration and flow data, collected
more frequently than once per hour over the duration of a storm event, plus detailed information
on the facilities where data collection occurs and the nature of the storm events during which
data are collected. The methodology to be developed would specify the type and frequency of
data collection needed to determine reasonable potential and permit limits; the procedures for
determining reasonable potential and permit limits; and the sampling and monitoring required to
assess compliance with appropriate limits.
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Table A-1. 1994-2000 Los Angeles County Land Use Data

No. of
Class . No. of Percent .
Land Use Constituent DL Units Samples Non- Detects Mean Max Min
detects
Dissolved
Copper 5 ug/t 64 59 8 S.I.D. S.I1D. S.ID.
Total Copper 5 pg/ 64 28 56 124 270.0 0.0
Vacant Dissolved
Nickel 5 pg/ 64 64 0 S.1D. S.ID. S.ID.
Nickel 5 ugn 64 54 16 S.ID. S.ID. S.ID.
Dissolved Zinc 50 pg/l 64 62 3 S.ILD. S.ID. S.LD.
Total Zinc 50 ug/t 64 50 22 41.0 439.0 0.0
D(‘:s:gl‘)‘;d s | ugh | 48 20 58 83 325 00
High Density
Single Family Total Copper ) ug/l 48 2 96 19.0 69.0 0.0
Residential Dissaltved s | opgn | 48 45 6 sib. | sip. | siID.
Nickel 5 ug/l 48 37 23 38 19.0 0.0
Dissolved Zinc 50 ug/l 48 39 19 S.ID. S.LD. S.ID.
Total Zinc 50 g/l 48 20 58 71.2 253.0 0.0
Dissolved :
Copper 5 pg/t 80 1 99 314 103.0 2.5
Total Copper 5 ng/l 80 0 100 52.9 2920 13.0
Transportation Dissolved
Nickel 5 ug/l 80 61 24 40 40.4 20
Nickel 5 ug/! 80 38 53 59 404 1.8
Dissolved Zinc 50 pg/! 80 6 93 209.7 1450.0 16.0
Total Zinc 50 pg/ 80 1 99 2919 18100 25.0
Dissolved
Copper 5 ug/! 66 14 79 143 1240 0.0
Total Copper S pg/ 66 1 98 45.0 990.0 0.0
Light Industrial Dissolved
Nickel 5 pg/l 66 41 38 45 21.0 00
Nickel 5 pg/t 66 26 61 85 80.4 0.0
Dissolved Zinc 50 pg/t 66 7 89 374.9 2650.0 0.0
Total Zinc 50 pg/l 66 1 98 579.3 5970.0 0.0
Dissolved
Copper 5 pg/l 54 10 81 12.2 59.0 0.0
Total Copper 5 ug/ 54 0 100 223 232.0 56
Educational Dissolved . »
Nickel 5 ug/l 54 49 9 S.ID. S.ID. S.ID.
Nickel 5 pgh 54 36 33 44 12.8 0.0
Dissolved Zinc 50 ug/ 54 21 61 71.9 3200 0.0
Total Zinc 50 ug/l 54 5 91 130.8 1610.0 0.0
Dissolved
Multifamily Copper 5 ug/ 54 20 63 72 34.0 0.0
Residential Total Copper 5 g/l 54 4 93 12.0 36.0 0.0
Dissolved
Nickel 5 pg! 54 51 6 S.ID. S.ID. S.1D.
Nickel 5 ug/l 54 45 17 S.ID. S.LD. S.ID.
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No. of
Class . No. of Percent .
Land Use Constituent DL Units Samples Non- Detects Mean Max Min
detects
Dissolved
Copper 5 pg/l 64 59 8 S.ID. SI1D. S.ID.
Total Copper S ug/l 64 28 56 12.4 270.0 0.0
Vacant Dissolved 5 gl | 64 64 0 SID. | SID. | SID
NiCkel p. JD. A4, WA,
Nickel 5 pgi 64 54 16 S.LD. S.ID. S.ID.
Dissolved Zinc 50 ug/l 64 62 3 S.1D. S.1D. S.ID.
Total Zinc 50 pg/l 64 50 22 41.0 489.0 0.0
Dissolved s | opgn | 48 20 58 83 325 00
High Density Copper
Single Family Total Copper 5 ug/l 48 2 96 19.0 69.0 0.0
Residential Dissolved
Nickel S pg/l 48 45 6 S.I1D. S.LD. S.ID.
Nickel 5 ug/l 48 37 23 38 19.0 0.0
Dissolved Zinc 50 ug/l 48 39 19 S.ID. S.1D.. S.1D.
Total Zinc 50 pg/l 48 20 58 71.2 2530 0.0
Dissolved
Copper 5 pg/l 80 1 99 314 103.0 2.5
Total Copper 5 ug/t 80 0 100 52.9 292.0 13.0
Transportation -
Dissolved
Nicke! 5 pe/ 80 61 24 40 404 20
Nickel 5 pg/l 80 38 53 5.9 40.4 1.8
Dissolved Zinc 50 ug/l 80 6 93 209.7 1450.0 16.0
Total Zinc 50 pg/ 80 1 99 2919 18100 25.0
Dissolved Zinc 50 ug/l 54 22 59 81.9 8240 0.0
Total Zinc 50 pg/l 54 5 91 136.8 1020.0 0.0
Dissolved
Copper 5 ug/l 56 17 70 12.0 104.0 0.0
Total Copper 5 pg/t 56 1 98 18.5 158.0 0.0
Mixed Residential Dissolved
Nickel 5 ng/t 56 50 11 S.ID. S.ID. SI1D.
Nickel 5 ug/ 56 50 11 S.ID. S.I.D. S.ID.
Dissolved Zinc 50 pg/l 56 10 82 137.6 1020.0 0.0
Total Zinc 50 pgi 56 1 98 198.3 1610.0 0.0

Source: Mert Ramos, Los Angeles Department of Public Works Watershed Division, April 14, 2004 (Data
support Table 412 of the Los Angeles County 1994-2000 Integrated Receiving Water Impacts Report).
S.LD. = Statistically Invalid Data, not enough data above detection limit collected
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1994-2001 Dissolved Copper Land Use Data
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Appendix B
Plots of Receiving Water Monitoring Data
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Appendix C
Plots of Facilities Data
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Appendix D
Time Series Plots of Facilities Data
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'CROSS REFERENCES

Comment: SIGNIFICANT ECONOMIC IMPACTS WOULD RESULT FROM THE APPLICATION OF
WATER QUALITY STANDARDS AS NUMERIC EFFLUENT LIMITATIONS OR WASTELOAD

ALLOCATIONS

If EPA intends that the WQS have a more direct effect on the permitting for MS4s, the implications are
significant. in particular, the economic analysis supporting the proposed CTR would be dramatically
incomplete. Massive expenditures would be required if storm water systems essentially were required to
meet the same numerically based treatment standards as being considered for POTWs. The expenditures
that would result from such an approach are being addressed in more detail in other MS4 comments, and

will not be repeated here.

However, we note that the economic impact analysis that EPA prepared to support the proposed rule
assumes that the regulation would have no economic impact on MS4s. (*11) If MS4s are subjected to
NELSs or WLAs as a result of the rule, significant economic impacts would result. Even if water quality
based effluent limitations are based on BMPS, they would have an economic impact if they represent
controls more extensive than the maximum extent practicable criteria of Section 402(p). EPA's economic
analysis also provides no basis for estimating the costs to MS4s, since the "representative” dischargers
analyzed in the economic analysis do not include any storm water systems. The economic analysis does
not include these costs and it would be arbitrary to adopt a rule that would have these implications

without considering those costs. (*12)

(*11) Likewise, the economic analysis supporting the State Implementation Policy excluded
consideration of the costs to municipal storm water systems, on the theory that "the proposed Policy does
not impose new regulatory requirements and, therefore, no additional costs are anticipated (i.e., . . . storm
water . .. )" SIP at VIII-33. Elsewhere the SIP urges that: "The SWRCB is making no changes in the
existing storm water program at the SWRCB and RWQCB. For these reasons, this cost analysis did not
consider the storm water proposed Policy issue.” Id. at VIII-43. These municipal costs were excluded
even though the benefits calculations assumed that the proposed water quality standards would be
achieved and that, with respect to San Francisco Bay, the share of toxic loadings attributable to nonpoint
sources is estimated to range from 90% to 99% of the total. SIP at VIII-25. It is fundamental that "you
can't get something for nothing” and the conflicting assumptions in the SIP, which parallel assumptions
in the economic analysis of the CTR, are simply arbitrary.

(*12) Also, since EPA stands in the shoes of the state in adopting these criteria the action would violate
the cost balancing elements of the Porter Cologne Act, as discussed below. At minimum, to the extent




that the rule creates an inflexible obligation to implement the criteria with respect to MS4s without
complying with Porter Cologne Act requirements, it would set the State and Regional Boards on a
collision course with those requirements at the Basin Plan and NPDES permitting phases.

Response to: CTR-001-007

EPA did not ascribe benefits or costs of controlling storm water discharges in the proposed or final
Economic Analysis. EPA believes that many storm water dischargers can avoid violation of water
quality standards through application of best management practices that are already required by current
storm water permits. This conclusion is supported by EPA's analysis of the data submitted by several
commenters (see response to CTR-040-004). EPA articulated its position on the use of BMPs in storm
water permits in the Interim Permitting Approach for Water Quality Based Effluent Limitations in Storm
Water Permits (61 FR 43761, August 19, 1996).

The commenter claims that even with the application of current BMPs, its storm water dischargers would
still violate water quality standards due to the CTR criteria. The comumenter appears to assume that the
storm water discharge would be subject to numeric water quality based effluent limits which would be
equivalent to the criteria values and applied as effluent limits never to be exceeded, or calculated in the
same manner that effluent limits are calculated for other point sources, such as POTWs. The commenter
then appears to assume that such WQBELSs would then require the construction of very costly
end-of-pipe controls.

EPA contends that neither scenario is valid with regards to developing WQBELS for storm water
discharges or establishing compliance with WQBELs. EPA acknowledges that wet weather discharges
are technically difficult to model and evaluate financially, because they are intermittent and highly
variable. Wet weather discharges also occur under more diverse hydrologic or climatic conditions than
continuous discharges from industrial or municipal facilities, which are evaluated under critical low flow
or drought conditions. If the EPA had enough data to completely characterize all the conditions and do
the necessary modelling, WQBELSs would be developed using dynamic models to account for the
intermittent loadings and exposures from the storm water discharges. In the absence of this data, EPA
will continue to advocate the use of BMPs, as discussed in the CTR preamble. Therefore, EPA believes
there is inadequate information at the current time to conclude whether the CTR will have any cost
impact on storm water dischargers. Until that information is available, it is premature to project that
storm water dischargers would be subject to strict numeric WQBELSs and would incur any costs beyond
those for which they are already legally responsible under the Clean Water Act. EPA will continue to
work with the State to implement storm water permits that comply with water quality standards with an
emphasis on pollution prevention and best management practices rather than costly end-of-pipe controls.

See also response to CTR-040-004.

EPA disagrees that the CTR must meet the requirements of the Porter Cologne Act. As a Federal agency,
EPA is not subject to the requirements of the Porter-Cologne Act, which is State law. See also response
to CTR-020-002 (Category C-21; Legal Issues).

Comment ID; CTR-013-003

Comment Author: County of Los Angeles
Document Type: Storm Water Auth.

State of Origin: CA
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This position is contrary to both the letter and the spirit of the RFA. . The fact that the toxics criteria
contained in the proposed rule must be translated into water quality standards and, in turn, NPDES
permit effluent limitations, does not negate the. fact that the burden of complying and implementing such
toxics criteria ultimately will be borne. by individual municipalities and business entities. . As noted
above, the costs to municipalities alone could run into billion of dollars placing a severe strain on their
budgets and forcing them to divert funds currently. allocated to other important municipal services,
including public safety. :

Moreover, EPA's statement that "California will have a number of discretionary choices associated with
permit writing" is disingenuous and ironic in light of EPA's rationale for issuing the proposed rule. . The
toxics criteria will necessarily narrow the State's discretion in issuing NPDES permits and in establishing
effluent limits for such permits. If EPA had meant for the State to have any serious discretion, it would
not be promulgating these criteria in the first place.

Response to: CTR-036-004a

The purpose of the CTR is to fill the current gaps in water quality criteria in inland surface waters,
enclosed bays, and estuaries. EPA disagrees that the State will not have substantial discretion in issuing
NPDES permits under the rule. The CTR establishes pollutant levels necessary to protect designated
uses. Establishing numeric criteria in the CTR does not limit the discretion of permit writers to. use
appropriate and flexible tools such as mixing zones or translators for dissolved metals criteria in
establishing effluent limits. . In addition, if a discharger believes the CTR criterion is inappropriately
overprotective of the designated use, the discharger can request the State and EPA to approve a
site-specific criterion or to downgrade the designated use.

Comment ID: CTR-040-004

Comment Author: County. of Sacramento Water Div

Document Type: Storm Water Auth.

State. of Origin: CA

Represented Org.

Document Date: 09/25/97

Subject Matter Code: J Storm Water Economics

References: Letter CTR-040 incorporates by reference letter CTR-027
Attachments? Y

Comment: MAJOR CONCERNS

We do, however, have fundamental concerns with the Rule as it is presently proposed and its supporting
economic. analysis. . We believe the Rule can be modified in a manner. that will be responsive to. our
concerns while at the same time being consistent with applicable Federal law. and regulations. Our major
concerns are presented here and are followed by our recommended modifications.

1...Concem: The Rule, as presently proposed, appears to. require discharges from municipal stormwater
programs to meet water quality based effluent limits (WQBELs).

* The enclosed attainability analysis (See Attachment A) demonstrates that implementation of an



aggressive BMP-based program will cost on the order of $20 million per year. And, despite the
implementation of ever escalating BMPs, the Sacramento Stormwater Management Program will not
achieve several of the proposed aquatic life criteria (for copper, lead, and zinc) and human health criteria
(for PAHs).

Response to: CTR-040-004

EPA disagrees with the commenter’s interpretation of the language regarding wet weather discharges in
the proposed CTR, and has clarified the language in the section of the. CTR that discusses the
applicability. of the rule to wet weather discharges. EPA believes that the CTR language allows the
practice of applying maximum extent practicable (MEP) to MS4 permits, along with best management
practices (BMPs) as effluent limits to meet water quality standards where infeasible or insufficient
information exists to develop WQBELSs.

Section 402(p)(3)(B) requires municipal separate storm water systems to 1) prohibit non-storm water
discharges, and 2) reduce the discharge of pollutants in storm water to MEP. The Agency has purposely
not defined MEP to allow municipalities. flexibility in designing pollution control measures.. MEP is a
dynamic performance standard which requires the municipality to demonstrate permit compliance in
many. ways including the use of BMPs, proper maintenance of their BMPs, and ongoing assessment of
BMP performance. in reducing pollutant discharges.  EPA has determined that, where sufficient
information does not exist on which to base WQBELSs, or where infeasible, the use of BMPs is consistent
with the requirement that municipal storm water programs require. controls to reduce the discharge of
pollutants to. MEP in order to. attain and maintain water quality standards.

EPA articulated its position on the use of BMPs in storm water. permits in the Interim Permitting
Approach For Water Quality-Based Effluent Limitations In Storm Water Permits signed by the Assistant
Administrator for Water, Robert Perciasepe on August 1, 1996 (61 FR 43761, August 19, 1996). The
policy. focuses on the question of the applicability. of WQBELSs to. MS4 permits, and whether or. not
numeric effluent limitations are required, or. could be represented by other. control mechanisms such as
BMPs. The policy affirms the use of best management practices as a means to attain water quality
standards in storm water. permits. . The policy reads as follows:

In response. to recent questions regarding the type of water quality-based effluent limitations that are
most appropriate for National Pollutant Discharge Elimination System (NPDES) storm water permits, the
Environmental Protection Agency (EPA) is adopting an interim permitting approach for regulating wet
weather storm water discharges. Due to the nature of storm water discharges, and the typical lack of
information on which to. base numeric water quality-based effluent limitations. (expressed as
concentration and mass), EPA will use an interim permitting approach for NPDES storm water permits.

The interim permitting approach uses best management practices (BMPs).in first-round storm water
permits, and expanded or better-tailored BMPs in subsequent permits, where necessary, to provide for the
attainment of water quality standards. In cases where adequate information exists to develop more
specific. conditions or limitations to meet water quality standards, these conditions or limitations are to be
incorporated into. storm water. permits, as necessary and appropriate.

This interim permitting approach is not intended to affect those storm water permits that already. include
appropriately derived numeric water quality-based effluent limitations. Since the policy. only applies to
water quality-based effluent limitations, it is not intended to affect technology-based limitations, such as
those based on effluent guidelines or the permit writer's best professional judgement, that are
incorporated into storm water permits.




Each storm water permit should include a coordinated and cost-effective monitoring program to. gather
necessary information to determine the extent to which the permit provides for attainment of applicable
water quality standards and to determine the appropriate conditions or limitations for subsequent permits.
Such a monitoring program may include ambient monitoring, receiving water assessment, discharge
monitoring (as needed), or a combination of monitoring procedures designed to. gather necessary
information.

This interim permitting approach applies only. to EPA; however, EPA also encourages authorized States
and Tribes to adopt similar policies for storm water permits. This interim permitting approach provides
time, where necessary, to more fully assess the range of issues and possible options for. the control of
storm water discharges for the protection of water quality. This interim permitting approach may be
modified as a result of the ongoing Urban Wet Weather Flows Federal Advisory. Committee policy
dialogue on this subject.

EPA also reviewed the attached report entitled "Technical Report Assessing the Attainability of Water
Quality Criteria Proposed in the California Toxics Rule," a report prepared for Sacramento County
Stormwater Management Program by Larry Walker Associates (LWA). .In response, EPA has the
following concerns and comments regarding various aspects of the report and its conclusions.

General Limitations of the Analysis

* LWA do not provide the raw data upon which they base their conclusions regarding . potential
compliance problems with the proposed CTR water quality criteria. Without the raw data, EPA could
not fully assess the validity of the analysis.

* The data may not be representative of the storm water discharges to the American and Sacramento
Rivers. Most samples were collected for first-flush events, usually one hour or less in duration. Asa
result, the in stream exposure period is probably one hour at most, which corresponds to the exposure
period for acute criteria, not chronic criteria as used in the LWA analysis.

* LWA report that applying BMPs to storm water would not result in attainment of criteria as proposed
in the CTR. However, LWA focus on the most stringent (and unlikely) scenario for attainability, of
criteria (i.e., applying chronic criteria with no allowance for dilution). . According to LWA's own
analysis, BMPs would nearly achieve compliance under the scenario of applying acute criteria and
dilution factors to storm water flows. . If mathematical errors in LWA's Table's 11.and 12 are corrected,
the analysis demonstrates compliance with acute criteria for even the 99.91 percentile values of copper,
lead, and zinc in the Sacramento River, and for lead in the American River, with no additional treatment.

* The analysis also may not be reflective of the compliance scenario for other California waters. The
metals criteria are based on a low hardness value for the American River (25 mg/l as CaCO3).. This
hardness value is lower than any of the hardness values observed for the economic analysis of sample
facilities throughout California. As a result, the criteria for the American River are very stringent (i.e.,
criteria become more stringent with lower hardness) compared to criteria for. California waters in general,

* LWA compare the concentration of the dissolved fraction of metals in the discharge to. the instream
criterion values expressed as dissolved metals to assess compliance. This approach may. be overly
stringent because it does not account for the partitioning of dissolved metals present in the discharge to
suspended solids present in receiving waters (particularly during a storm event when suspended solids
are elevated). Thus, less dissolved metals may be available in the water column than LWA's analysis




would estimate. In addition, this is not the approach that is used to determine compliance under the
NPDES program. . The NPDES regulations require all permit limits for metals to be expressed in terms of
"total recoverable metals” [40 CFR 122.45]. In order to determine whether a discharge would meet
NPDES permit limits developed to protect water quality, the instream criteria should not be used directly,
but should be converted to. a water quality-based effluent limit (WQBEL) using the EPA
standards-to-permits procedures. . The development of WQBELSs expressed as total recoverable metals
accounts for the partitioning of dissolved metals (present in the discharge) to suspended solids that are
present in the receiving water. EPA used this approach in its cost evaluations.

* Cost estimates provided in the LWA analysis for complying with the CTR appear to mix BMP
implementation costs to comply with Sacramento's storm water permit with new compliance costs
resulting from the CTR. EPA's economic analysis only evaluates the incremental impact of the water
quality standards for toxics compared to the baseline program to avoid a double counting of costs (and
benefits).

Specific Data and Sampling Issues

* LWA calculated average event mean concentrations (AEMC) to represent the entire urbanized
drainage area of Sacramento County. Samples were combined to calculate AEMCs (based on
contributions of 95% commercial/residential and 5% industrial) utilizing three sampling locations.
Although LWA indicate that both grab and composite samples were collected to. estimate the AEMCs, as
well as annual loadings, it is unclear. how the different sample types were used.. According to.the EPA's
Guidance Manual For The Preparation of Part 2 of the NPDES Permit Applications for Discharges From
Municipal Separate Storm Sewer Systems (EPA 833-B-92-002), an event mean concentration (EMC) is
determined from analyses of flow-weighted composite samples. In order to qualify. as a valid sample, the
storm event must be sampled for at least three hours, or for the entire storm if the event lasts less than
three hours. . Of great importance in such derivations is consistency. in methodology, i.c., the first method
employed must always be employed to ensure. that results can be compared. . LWA do not provide any
information to confirm the consistency of sampling procedures.

* LWA completed a discharge characterization project (DCP) for storm water discharges in 1996 (not
included as part of commenter's submission).. LWA state that the DCP. evaluated all urban runoff
monitoring data available. However, it is not clear whether the data set used for the DCP. was the same
as that analyzed for the current report, or whether it was more extensive. LWA state that the DCP. used
"statistical modeling" (unnamed methodology) to "characterize and estimate" mass loadings. . They. also
state that data on heavy metals, conventional and non-conventional pollutants were. "updated for
1996/1997 data. However, they do not report which procedures governed the "update," whether the data
sets were consistent, or under what circumstances they were sampled and analyzed. EPA believes that
this lack of information makes it impossible. to evaluate the methodologies used to extrapolate the data
set and draw conclusions as to its appropriateness in demonstrating nonattainability. of toxic criteria. In
addition, LWA cite a "robust statistical method" for deciding whether to use detection limit values for
nondetect data. This method is not described.

* It appears from Charts 1 through 5 presented in the report, that LWA use a limited data set (not
included as part of commenter's submission) for each of the pollutants of concern, and use statistical
projections to predict "worst case” (i.e., 95th, 99th, and 99.91th percentiles) discharge values. These
predicted discharge concentrations are then used to assess whether instream criteria would be met. . This
is an extremely. conservative approach that would not be used by EPA to establish compliance with water
quality-based effluent limits or water quality criteria. To assess the potential for metals and organics to
exceed aquatic life and human health criteria during intermittent, high flow, storm water episodes, a




complex dynamic modeling effort would be required. This procedure is hi ghly data intensive, and is
beyond the scope of this costing analysis; nevertheless, it should have been employed in the LWA
analysis to. accurately determine the potential for exceedances of criteria. The generalized technical

approach for assessing compliance with the applicable criteria is described in EPA's Technical Support
- Document for. Water Quality-Based Toxics Control (March 1991). For typical point sources, this is
performed by developing wasteload allocations (using steady-state models, under low flow conditions)
and developing WQBELS based on these wasteload allocations. The process of developing wasteload
allocations and WQBELS that would be protective of applicable criteria during storm events is
significantly more difficult, and is not described in current EPA guidance. . The EPA Center for Exposure
Assessment Modeling (CEAM), located at the National Exposure Research Laboratory. in Athens,
Georgia, maintains and distributes environmental simulation models and databases for urban and rural
nonpoint sources. Information on dynamic models and their use for storm water modeling can be
obtained through CEAM.

Cost Methodology Issues

* 1t is unclear why Tables 7 and 7a were included in the analysis. These tables appear to present costs
associated with the implementation of the BMPs required by the current Sacramento MS4 permit. They
are, therefore, distinct from any incremental attainment costs associated with treatment of storm water
due to water quality criteria. The potential costs resulting from the alternative of collecting and treating
all storm water prior to discharge are summarized in Fj gure C, however, no details, explanatory. notes, or
assumptions are presented in support of this estimate.

*. Figure B states that capital costs range from $160 to $1 87 million. However, EPA notes that only the
higher value is presented in the summary. The choice to use only the higher value is not explained. . It
appears that the difference in the values results from the assumed level of engineering and other costs
(50% of capital costs, as opposed to 30%, see Table 7). Other published sources have traditionally used
a percentage more consistent with the lower of the two values referenced in Table 7 (see, for example,
Estimating Costs for the Economic Benefits of RCRA Noncompliance, U.S. EPA, March 1997, page 1-4,
where the percentage increase due to engineering and inspection, contractor's overhead and profit, and
contingency is 35%).

Other Methodological Issues

* LWA do not clearly state what proportion of the County’s runoff enters the American River versus the
Sacramento River.. LWA base their presentation largely on discharges to the American River which hasa
two-fold lower hardness concentration, resulting in the most stringent metals criteria. As noted above, a
hardness value of 25 mg/l (as CaCO3) is on the very low end of the range for receiving waters considered
in the CTR analysis.

* LWA focus their presentation on the "no dilution" scenario. However, both the American and
Sacramento Rivers provide substantial dilution (reducing runoff concentrations by 51% and 86%,
respectively). The analysis developed in the LWA report summarizes the results of this evaluation in
Tables 11 and 12. In presenting the data, the LWA evaluation incorrectly calculates the dilution
provided by the Sacramento River. When correctly calculated, the analysis indicates that the acute
criteria for all of the metals would be met at the 99.91 percentile value in the Sacramento River. In
addition the acute criterion for lead would be met for the American Rivers. Furthermore, compliance
with copper and zinc criteria would practically be achieved assuming dilution and implementation of
BMPs (i.e., 70% reduction of copper. and zinc by BMPs). In their assessment of instream mixing, the
LWA analysis used ambient background pollutant concentrations presented in Tables 11 and 12. While



all other values are indicated as "dissolved" concentrations, no such note is provided for the background
data. . If these values are expressed as total metals it would overestimate the background load and thus
underestimate the available assimilative capacity of the. stream.

* Similarly, the LWA does not account for in-stream dilution in its evaluation of the potential for PAH
compounds and pentachlorophenol to exceed human health criteria. In its evaluation, LWA again
projects worst case (i.e., 95th, 99th, and 99.91th percentile) storm water concentration values and
compares these values directly to ambient human health criteria. This approach significantly
overestimates the potential for exceeding these criteria. Human health criteria are developed assuming a
lifetime exposure to the pollutant at a daily. ingestion rate of 2 liters of drinking water and ingéstion of an
assumed mass of aquatic organisms. To account for such long term exposures, EPA permitting
procedures recommend using typical stream flows (e.g., harmonic mean) in developing wasteload
allocations. . The calculated wasteload allocations are also assumed to represent long-term averages (i.c.,
average monthly permit limits) rather than maximum daily. values. Depending on the available dilution,
this approach generally results in WQBELs much higher. (i.e., less stringent) than the actual criterion
values. Based on LWA projections, it appears that even a small allowance for dilution would resolve the
compliance concerns or pentachlorophenol. . The potential for compliance concerns identified by LWA
for PAH compounds could only be accurately determined based on the results of the dynamic modeling
assessment previously discussed. :

* In calculating the allowable discharge concentration (Ce) for lead and zinc, LWA used detection level
values for ambient background concentrations even though no lead or zinc were measured. . Since
background concentrations may. actually be significantly lower than the detection level, this may result in
an overly stringent Ce (and thus more costly to achieve).

Comments from the Fresno Metropolitan Flood Control District (Fresno) and the California Department
of Transportation (Caltrans)

EPA also reviewed comments submitted by the Fresno Metropolitan Flood Control District (Fresno) and
the California Department of Transportation (Caltrans) on the CTR provisions relating to. storm water... In
response, EPA has the following concerns and comments regarding various aspects. of the submissions
and their conclusions. Some of these issues are addressed in the above review of LWA's submission and

are so referenced.
General Limitations of the Analysis

* Neither Fresno nor Caltrans provide the raw data upon which they base their conclusions regarding
potential compliance problems with the proposed CTR water quality criteria. Without the raw data, EPA
could not fully assess the validity of the analysis.

* . Caltrans’ data came from eight storm events at three urban freeway sites in the Los Angeles area, but
the sampling methodology is not specified (i.e., first flush, peak, outfall, street, etc.). . The data may not
be representative of the storm water discharges for all Caltrans facilities. Fresno.does not specify the
sampling methodology nor the number. of sites. or storm events sampled.

*. Fresno reports that applying BMPs (including end-of-pipe) to storm water would not result in
attainment of criteria as proposed in the CTR. However, Fresno presents a stringent (and unlikely)
scenario for attainability. of criteria (i.e., applying chronic criteria).

* Caltrans reports that applying source reduction and nonstructural BMPs will not provide the reduction




necessary to meet the criteria.. End-of-pipe treatment would be required. . Although acute criteria are used
in this analysis, no data or estimates are provided to demonstrate that BMPs would not result in
reductions needed to comply. with properly developed WQBELs.

* The analysis also may not be reflective of the compliance scenario for other California waters.

* Fresno and Caltrans compare the concentration of the dissolved fraction of metals in the discharge to
the instream criterion values expressed as dissolved metals to assess compliance. See the response to
LWA for EPA's discussion of the problems with this approach.

*.. Cost estimates provided in the Fresno and Caltrans analysis for complying with the CTR may mix
BMP.implementation costs to comply. with local storm water permits with new. compliance costs
resulting from the CTR. EPA's economic analysis only evaluates the incremental impact of the water
quality standards for toxics compared to the baseline program to avoid a double counting of costs (and
benefits).

Specific Data and Sampling Issues

*. Caltrans specifies that consistent procedures were used at all three sampling sites, but it does not
specify the exact methodology (i.e., sampling duration, first flush, etc.). Of great importance in data
analysis is consistency. in methodology, i.c., the first method employed must always be employed to
ensure that results can be compared.

Fresno does not describe its sampling procedures or methodology.

* . Caltrans uses a limited data set (not included as part of commenter's submission) for each of the
pollutants of concern, and uses statistical projections to. predict "worst case" (i.e., 99.91th percentile)
discharge values. These predicted discharge concentrations are then used to assess whether in stream
criteria would be met. This is an extremely conservative approach that would not be used to establish
compliance with water quality-based effluent limits or water quality.criteria because compliance is based
on measured values and not on statistically. derived worst case values,

Summary and Recommendations

The LWA report was based on storm water data collected at outfalls discharging to the American and
Sacramento Rivers. The report did not provide the raw data, nor did it provide detailed information on
how these data were collected. The primary scenario described in the report (i.., comparing projected
worse case discharge concentrations directly to chronic aquatic life and human health criteria with no
allowance for dilution) is highly conservative in comparison with the water quality-based permitting and
compliance procedures that would be implemented by EPA. The LWA analysis also. did not consider the
equilibrium partitioning of dissolved and total metals that may occur instream during a storm event. An
ancillary analysis summarized in the LWA report compared the maximum projected discharge
concentrations (99.91 percentile values) of copper, lead, and zinc to the acute aquatic life criteria
accounting for dilution. If errors are corrected in the LWA spreadsheet, the LWA data indicate that there
would be no compliance problems for these parameters in the Sacramento River, and that BMPs would
‘likely result in compliance in the. American River. While the LWA analysis provides information that
could be useful in determining “"reasonable potential” for possible WQBEL development, the approach is
not consistent with water quality-based permitting procedures or EPA's approach to compliance
assessment.




To accurately determine whether additional treatment would be necessary. to control storm water
discharges.to the American and Sacramento Rivers, EPA would conduct a comprehensive modeling
effort to. develop appropriate WQBELSs. . The WQBELS (for. organics and total metals), would be
developed using dynamic. models to account for the intermittent loadings and exposures from the storm
water. discharges. . EPA recognizes that the determination of appropriate WQBELS for. storm water
outfalls is a difficult modeling effort that requires intensive data collection and verification. The LWA
report has not utilized this approach, and the necessary level of effort is not within the. scope. of the
agency's CTR analysis.

In summary, the CTR language allows (consistent with EPA's policy) the practice of applying MEP to
MS4 permits, along with BMPs as effluent limits to meet water. quality standards where infeasible. or
insufficient information exists to develop WQBELSs. Neither the LWA report, nor the Fresno. and
Caltrans comments, provide a definitive argument that storm water dischargers cannot achieve
compliance with the proposed water quality. criteria or that compliance would result in widespread
economic impact or. hardship. Although none of the three comment submissions discussed above provide
the raw data used for their analyses for EPA to fully assess the validity of the analyses, . their
methodology. does not assess compliance with WQBELS as would be developed by EPA. In particular,
the assessments dq not account for dilution or the partitioning of dissolved metals to suspended solids ,
present in the receiving waters. LWA and Caltrans also do not apply. the appropriate criteria in assessing
compliance and use statistical projections to predict "worst case" discharge concentrations, an approach
that would not be used to establish compliance with WQBELS or. water quality. criteria. In addition
LWA's estimated costs do not accurately portray. the incremental expense. to Sacramento County res’u]ting
from implementation of the CTR, that is, the costs attributable to. the CTR criteria that are over and above
the cost of implementing the. current storm water program.
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Comment;: MAJOR CONCERNS

We do, however, have fundamental concerns with the Rule as it is presently. proposed and its supporting
economic analysis. We. believe the Rule can be modified in a manner that will be responsive to our
concerns while at the same time being consistent with applicable Federal law. and regulations.  Our major
concerns are presented here and are followed by. our recommended modifications.

1. Concern: The Rule, as presently proposed, appears to require discharges from municipal stormwater
programs to meet water quality based effluent limits (WQBELS).

* In order to achieve .WQBELS, it will be necessary to intercept all of the urban runoff from the
Sacramento metropolitan area (including that discharged to urban streams and the American River),
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20450

MAR 1 2000

THE ADMINISTRATOR

The Honorable Robert C. Smith

Chairman

Committee on Environment and Public Works
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

The Environmental Protection Agency (EPA) is pleased to submit this Report to Congress
on Phase I of the Storm Water Program. The Report responds to section 431 (b) of the
Department of Veterans Affairs and Housing and Urban Development and Independent Agencies
Appropriations Act of 2000, Public Law 106-74 (1999) (“Appropriations Act”). The
Appropriations Act directs EPA to conduct an evaluation of the Phase I Storm Water Program as
follows:

No later than 120 days after the enactment of this Act, the Environmental
Protection Agency shall submit to the Environment and Public Works Committee
of the Senate and the Committee on Transportation and Infrastructure of the
House of Representatives a report containing a detailed explanation of the impact,
if any, that the Phase I program has had in improving water quality in the United
States (including a description of specific measures that have been successful and
those that have been unsuccessful).

In response to the mandate of the Appropriations Act, EPA conducted a review of
existing and readily available information on the status and effectiveness of the Phase I storm
water program. Our analysis of the Phase I storm water program demonstrates that a flexible
regulatory framework is in place for controlling storm water discharges from municipal,
construction, and industrial sources. Many Phase 1 program components, such as site-specific
storm water pollution prevention plans (SWPPPs) and best management practices (BMPs), were
found to be effective in preventing or reducing the discharge of pollutants in storm water in
specific cases. Although we acknowledge that we do not currently have a system in place to
measure the success of the Phase I program on a national scale, surveys and case studies
described in this Report indicate that significant milestones are being achieved. This Report
specifically provides evidence that the Phase 1 program has been successful in reducing pollutant
loadings in storm water discharges and protecting and improving water quality on a site-specific
basis. We have worked with stakeholders, and will continue to do so, to try to identify
meaningful measures for reporting the effectiveness of the Phase I storm water program in the
future.



In developing this Report to Congress, EPA was aware that the issue of storm water
impacts to surface waters pre-dated the Phase I program. EPA wishes to acknowledge and
applaud the efforts of many entities to address the potential impacts on water quality associated
with storm water discharges prior to the Phase I program. These efforts include, for example,
various regulatory and voluntary programs initiated at the State and local level. EPA accounted
for many of these ongoing efforts in developing the Phase 1 rule, by providing flexibility in rule
implementation to account for existing and applicable programs or efforts. In this Report, the
Agency has taken a relatively conservative approach to distinguishing between successful efforts
attributable to the Phase I program and earlier or parallel successful storm water control efforts,
crediting success to the Phase I program only when efforts were directly attributable to the
program. At the same time, this report acknowledges the many other efforts that have been and
are being folded into the Phase I program as it matures. Where there is uncertainty related to the
direct attribution of individual successes to the Phase I program, the Report provides appropriate
caveats.

I believe this Report to Congress responds to the mandate of section 431(b) of the
Appropriations Act of 2000. This Report constitutes an insightful and comprehensive
examination of Phase I of the Storm Water Program, and its findings and recommendations are
sound. EPA will publish notice of the Report in the Federal Register.

Sincerely,

Carol M. Browner

Enclosure
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EXECUTIVE SUMMARY

The United States Environmental Protection Agency (EPA) is submitting this Report to Congress
in accordance with section 431(b) of the Department of Veterans Affairs and Housing and Urban
Development and Independent Agencies Appropriations Act of 2000, Public Law 106-74 (1999).
The Appropriations Act directed EPA to conduct an evaluation of the Phase 1 Storm Water
Program as follows: '

No later than 120 days after the enactment of this Act, the Environmental
Protection Agency shall submit to the Environment and Public Works Committee
of the Senate and the Committee on Transportation and Infrastructure of the
House of Representatives a report containing a detailed explanation of the impact,
if any, that the Phase I program has had in improving water quality in the United
States (including a description of specific measures that have been successful and
those that have been unsuccessful).

In response to the mandate of the Appropriations Act, EPA conducted a review of existing and
readily available information on the status and effectiveness of the Phase I storm water program.
This review has led the Agency to the following findings:

. Although information on the water quality impacts of Phase I is unavailable at the national
level, loading reductions and subsequent water quality impacts have been documented on
the site-specific level.

. The fundamental approach for addressing storm water discharges under the Phase 1
program involves the use of site-specific storm water pollution prevention plans
(SWPPPs) and best management practices (BMPs). These measures or practices, used to
reduce the amount of pollution entering water bodies, can be implemented cost-
effectively.

. The flexible nature of the program has encouraged innovation on the part of
municipalities, construction operators, and industrial facilities and allowed them to tailor
control programs to their own unique circumstances.

. Further improvements can be made in both program design and implementation to
enhance effectiveness.

In developing this Report to Congress, EPA was aware that the issue of storm water impacts to
surface waters pre-dated the Phase I program. EPA wishes to acknowledge and applaud the
efforts of many entities to address the potential impacts on water quality associated with storm
water discharges prior to the Phase I program. These efforts include for example, various
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regulatory and voluntary programs initiated at the State and local level. As discussed further
below, EPA accounted for many of these ongoing efforts in developing the Phase I rule, in the
form of providing flexibility in rule implementation to account for existing and applicable
programs or efforts. As a result, and specifically while preparing this Report, EPA at times found
it difficult to distinguish between successful efforts attributable to the Phase I program and
successful storm water control efforts that pre-date or were developed in parallel with the Phase I
program. The Agency took a relatively conservative approach to contend with this issue,
crediting success to the Phase 1 program only when efforts were directly attributable to the
program. At the same time, this report acknowledges the many other efforts that have been and
are being folded into the Phase I program as it matures. Where there is uncertainty related to the
direct attribution of individual successes to the Phase I program, the Report provides appropriate
caveats.

BACKGROUND

The primary objective of the Clean Water Act (CWA) is to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters. To achieve this objective, the CWA
establishes a variety of programs to control the discharge of pollutants to waterways. Section 402
of the CWA established the National Pollutant Discharge Elimination System (NPDES) permit
program to specifically control the discharge of pollutants from point source dischargers. EPA
has been implementing the NPDES program since 1972. The program initially focused on
industrial sources and municipal wastewater treatment plants and has made dramatic gains. In the
Water Quality Act (WQA) of 1987, Congress directed EPA to control storm water discharges.

Section 402(p) of the WQA requires the development and implementation of regulations in two
phases to control storm water discharges. In promulgating the Phase I storm water regulations,
EPA recognized that:

. The regulations had to meet the intent of the provisions of the CWA as established by
Congress.
. Many industries, municipalities, and States were already implementing storm water control

programs (e.g., soil and erosion control programs), and EPA wanted to encourage their
success and expand those successes to other jurisdictions and industries.

. The Phase I program would bring previously unregulated parties into the NPDES
program.

Consequently, EPA promulgated relatively flexible Phase I regulations that provided broad
requirements while allowing for site-specific measures for achieving compliance. By choosing this
performance-based regulatory approach, EPA sought to meet congressional intent while avoiding
duplication of effort where significant progress had already been made. Through the requirement
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to develop site-specific storm water management programs, EPA also acknowledged that
industrial facilities and municipalities are in the best position to determine the appropriate
combination of storm water management practices for their own circumstances.

The regulations, promulgated on November 16, 1990 (55 FR 47990), require NPDES permits for
discharges from two broad categories of storm water discharges: (1) municipal separate storm
sewer systems (MS4s) serving populations of 100,000 or more and (2) discharges associated with
industrial activity (including discharges from construction activities disturbing 5 acres or greater
of total land area). A definition of each of these regulated parties, along with a short summary of
associated requirements, follows.

Municipal Separate Storm Sewer Systems (MS4s). An MS4 is a conveyance or system of
conveyances that is owned or operated by a Federal, State, or local government entity and is
designed for collecting and conveying storm water (which is not part of a publicly owned
treatment works). The November 1990 regulations specifically identified 220 municipalities
whose MS4s were subject to the Phase I program. The municipalities were required to submit
applications that identified a variety of site-specific pollution prevention measures, source
controls, and BMPs to control pollutants from targeted sources within the municipality. Phase 1
MS4s were to develop storm water management programs that included identifying major outfalls
and pollutant Joadings; detecting and eliminating non-storm water discharges to the storm sewer
system; using pollution prevention techniques to reduce pollutants in runoff from industrial,
commercial, and residential areas; and controlling storm water discharges from new development

and redevelopment areas.

Storm Water Discharges Associated with Industrial Activities. The Phase I program also
addresses storm water runoff from industrial facilities. Regulated facilities must develop and
implement a site-specific storm water pollution prevention plan (SWPPP) to prevent, reduce, or
control storm water pollutant sources using, among other techniques, low-cost BMPs. Common
BMPs include good housekeeping, employee training, site inspections, spill prevention and
response, and preventive maintenance activities.

EPA and authorized States have relied on the use of general permits as the primary mechanism for
providing permit coverage for storm water discharges associated with industrial activities.
Currently, EPA’s 1995 multi-sector general permit (60 FR 50804, September 29, 1995) identifies
storm water control guidelines for 30 different industrial sectors. The general permit’s most
significant requirement is development and implementation of a site-specific SWPPP.

Storm Water Discharges Associated with Construction Activities. Under the Phase ]
program, “storm water discharge associated with industrial activity” includes storm water
discharges from construction activities (including grading, clearing, excavation, or other
earthmoving activities) that result in the disturbance of 5 or more acres of total land area. EPA’s
strategy for issuing NPDES permits for storm water discharges from construction activities is
similar to that for industrial activities, that is the issuance of general permits.
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The baseline general permit for construction activities requires development and implementation
of a site-specific SWPPP specifying erosion and sediment control measures that will be
implemented at the site. Examples of these BMPs include controls designed to retain sediment on
site; controls that prevent litter, construction debris, and construction chemicals from becoming a
pollutant; and interim and permanent stabilization practices to preserve existing vegetation.

DATA SOURCES AND METHODOLOGY

Given the 120-day deadline to submit this Report to Congress, EPA has relied primarily on
existing and readily available data and information. Information used for this Report generally
falls into the following three categories:

1. Case studies. This Report documents specific efforts, programs, and initiatives used by
individual permittees to comply with Phase I requirements. The case studies mainly
provide detailed information related to how the Phase | program is being developed and
implemented by individual permittees. The case studies are discussed throughout the
Report, and a detailed summary of each case study is provided in Appendix D.

2. Existing surveys. This Report uses the results of several existing surveys and data
collection efforts:

S A limited EPA survey of nine Phase 1 MS4s conducted for this Report, assessing a
range of indicators for their storm water management programs.

S A limited survey of ten Phase I MS4s that the National Association of Flood and
Storm water Management Agencies (NAF SMA) conducted for this Report of its
members to solicit input related to the effectiveness of the Phase I program.

S A 1996 survey and study performed by the Water Environment Federation (WEF)
of industrial facilities to assess the effectiveness of the industrial storm water
general permitting program.

3. Modeling. EPA performed some limited modeling to extrapolate data, information, and

results to provide a broader (national or regional) indication of the contributions of the
Phase I program.
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EPA used three types of indicators to measure program effectiveness for this Report:

L.

Programmatic Indicators. Programmatic indicators are measures of the effectiveness of
administrative activities undertaken by permitting authorities and the regulated
community.

Loading Reductions. This Report describes (1) actual or estimated reductions in
loadings of various pollutants achieved in specific cases as a result of Phase I BMPs and
(2) estimated national loadings of sediment averted as a result of Phase I controls.
Although the Appropriations Act specifically requested information on water quality
improvements that have resulted from implementing Phase I, EPA does not have this data
readily available and could not collect it in time to meet the deadline for the report.
Another equally significant measurement of the Phase I program’s progress is the degree
to which water quality was protected from degradation.

Direct Measures of Water Quality Improvements. In this Report, EPA provides
subjective and objective assessments on a site-specific basis and through qualitative
surveys of the water quality benefits attributable to the Phase I program.

This Report to Congress is organized as follows:

Chapter 1 provides background information on the Phase 1 program.
Chapter 2 summarizes the methodology used to respond to Congress’s request.

Chapter 3 presents EPA’s evaluation of the Phase I storm water program for municipal
separate storm sewer systems.

Chapter 4 presents EPA’s evaluation of the Phase I storm water program for
construction activities.

Chapter 5 presents EPA’s evaluation of the Phase I storm water program for industrial
activities.

FINDINGS

This Report documents a number of specific cases where the Phase I storm water control program
has contributed to water quality protection and improvement. When EPA initiated this study, it
was unclear whether the Agency would be able to attribute water quality improvements to the
program. EPA recognized that the wide variety of pollutant sources, including for example in-
place contaminated sediments, airborne deposition, and other point and nonpoint sources, would
complicate any attempt to attribute water quality improvements to a single program. EPA also
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recognized that water quality improvement was not the only goal of the program, but that
prevention of degradation would be a major, although difficult-to-quantify, goal.
Notwithstanding these complications, this Report does provide objective and subjective site-
specific evidence that the loading reductions achieved through the application of best management
practices (BMPs) have resulted in water quality benefits. In addition, EPA’s experience with
other water quality management programs suggests that water pollution control efforts do not
necessarily result in immediate, recognizable environmental results, but may instead produce long-
term improvements that must be tailored and refined over time and coordinated with other
environmental protection programs. Thus, EPA expects additional evidence of water quality
improvements attributable to Phase I to become available in the future, as the program matures.

The available evidence suggests that the regulated community agrees with the overall approach
EPA has taken to implement the Phase I program, as evidenced by WEF’s large survey of
industria] facilities and the smaller, focused surveys of the municipal community by EPA and
NAFSMA. From the perspective of the regulated community, EPA’s approach to implementing
Phase I has allowed permittees to tailor their storm water programs to meet site-specific needs.

Impacts of the Phase I Program

Although information on the water quality impacts of Phase I is unavailable at the national
level, loading reductions and subsequent water quality impacts have been documented at the
site-specific level.

Except for storm water discharges associated with construction activities, EPA does not have
national estimates of water quality protection and improvements from the Phase I program. This
Report does, however, provide survey and case study data identifying specific instances where
water quality improvements have resulted, or are expected to result, from implementation of the
Phase I program. Examples of loading reductions and subsequent water quality protection and
improvements are provided below.

Loading Reductions

Phase I regulations are intended to protect and improve water quality by reducing pollutant
loadings to the Nation’s waters. A modeling analysis conducted for this Report estimates that
storm water BMPs applicable to construction sites keep 73 percent of the sediments generated
during construction from reaching surface water bodies. Using the average sediment load
reduction per site (46.4 tons per site) and estimates of the number of permitted construction starts
in 1999 (19,856 sites), the use of SWPPPs and BMPs has prevented at least 882,000 tons of
sediment from entering the Nation’s waters. The Phase 1 program has expanded the use of such
measures by requiring them for all sites nationally that disturb 5 or more acres.
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Specific case studies cited in this Report also document loading reductions as a result of storm
water control programs, many of which were developed or enhanced as a result of Phase I. Case
study findings include the following:

. By eliminating illicit connections to their MS4, Portland, Oregon, reduced annual pollutant
loads due to wash water discharges, accidental spills, and erosion/sedimentation by 1,980
pounds of total suspended solids (TSS), 330 pounds of biochemical oxygen demand
(BOD), 40 pounds of nitrogen, 10 pounds of phosphorous, 400 pounds of diesel fuel, and
4 pounds of oil and grease.

. Three storm water ponds in Austin, Texas’s Central Park area provide environmental,
economic, and aesthetic benefits. By capturing 300,000 cubic feet of rainfall runoff, the
ponds annually remove 36,400 to 50,000 pounds of sediment, 55 to 275 pounds of
nitrate/nitrite, 55 to 2000 pounds of phosphorous, 5 to 50 pounds of lead, and 10 to 150
pounds of zinc. Additional downstream benefits include improved oxygenation and
flooding and erosion control.

. In Palo Alto, California, implementation of BMPs at vehicle service facilities significantly
reduced concentrations of several toxic metals in storm water including copper (89
percent), lead (96 percent), nickel (93 percent), and zinc (77 percent) between 1993 and
1996.

. In Tulsa, Oklahoma, monitoring data from an iron foundry identified elevated levels of
TSS in storm water discharges from the facility. The facility was able to reduce
concentrations of TSS in its storm water discharges by 90 percent compared to their pre-
phase I baseline through the implementation of BMPs, such as improved housekeeping,
and the addition of a filtering system and storm water retention basin to promote settling.

. Prince George’s County, Maryland’s Low-Impact Development (LID) program uses a
wide array of simple, cost-effective BMPs that infiltrate storm water runoff from new
developments. LID techniques decrease runoff generation by between 75 and 95 percent
from earlier land development designs, and, on a composite basis, are estimated to reduce
nutrient and metal pollutant loadings by over 80 percent. Prince George’s County has
been piloting the LID program since the early 1990's, and has recently incorporated the
program into their storm water management plan.

. Montgomery County, Maryland’s structural BMPs prevented 23 percent of the potential

sediment load (in the absence of BMPs)and 27 percent of the potential nitrogen load
within its jurisdiction from entering streams in 1998.
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Water Quality Results

As noted above, EPA was not able to conduct a national assessment of the water quality
protection and improvement afforded by the Phase I program. Consequently, this Report
documents water quality protection and improvement as identified in qualitative surveys and
specific case studies.

Surveys of the regulated community indicate that respondents believe that water quality
protection and improvement have been achieved and that additional protection and improvement
will be evidenced in the future. For example, of those industrial respondents to the WEF survey
that had collected monitoring information, over 74 percent stated that their monitoring data
indicated at least some improvement in water quality or a reduction in pollutant loadings as a
result of Phase I implementation. ‘Additionally, most of the participants in NAFSMA’s limited
survey of Phase I permittees responded that the program has been successful in improving local
water quality. The remaining respondents indicated that it is too early to determine water quality
impacts. :

. Salt Lake City, a NAFSMA respondent, stated that its Phase 1 program has improved the
quality and quantity of storm water discharges and protected water quality. The City
attributed programmatic success to the public information/education and construction
management program.

. Within the North Carolina Department of Environment and Natural Resources, the
Division of Land Resources (administering the Sedimentation Control Program) and the
Division of Water Quality (administering the NPDES storm water program) have
successfully integrated their functions to develop a comprehensive construction storm
water program. Beaverdam Creek, a primary nursery area and high-quality water, had
experienced turbidity exceedances due to poorly managed construction activities.
Successful program integration enabled North Carolina to curb poor management
practices at construction sites in Brunswick County, North Carolina, and thus prevent
impacts to water quality.

. A Phase I storm water construction permit in Grays Harbor County, Washington provided
the mechanism to ensure that the development of a major Department of Corrections
(DOC) facility would not threaten the nearby wetlands and salmon habitat of Stafford
Creek and other surrounding water bodies. Before full implementation of the SWPPP,
water quality exceedances of turbidity standards were noted. After SWPPP-
implementation, there were no water quality exceedances.

. The Washington Department of Ecology found the Phase 1 program to be instrumental in

addressing discharges to valuable ecological and drinking water resources, including
Issaquah Creek, Valley Creek, and Salmon Creek.
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Additionally, as part of this Report, EPA conducted a statistical analysis of the relationship
between water quality and the implementation of storm water controls in Florida. That analysis
provided limited evidence of a positive relationship between the implementation of storm water
controls on construction activities and the key water quality parameter of total suspended solids.

To comply with the Appropriations Act, EPA has also identified successful and unsuccessful
measures of the Phase I program. These measures are recounted below.

Successful Measures of the Phase 1 Storm Water Program

The fundamental approach for addressing storm water discharges under the Phase I program
involves the use of site-specific storm water pollution prevention plans (SWPPPs) and best
management practices (BMPs). These measures or practices, used to reduce the amount of
pollution entering water bodies, can be implemented cost-effectively.

As noted above, some of the case studies collected for this Report identify specific loading
reductions and water quality benefits. The Phase I program is based on the use of low-cost,
common-sense solutions that appear to be widely accepted by the regulated entities and the
public. In implementing control measures, Phase I permittees can take advantage of a
comprehensive “menu” of structura] and nonstructural BMPs, selecting those that are most
effective on a site-specific basis.

Indeed, 75 percent of industrial respondents to the WEF survey consider BMPs such as good
housekeeping, visual inspections, employee training, spill prevention and response, and preventive
maintenance to be both applicable and moderately or highly effective. In some cases, these
“nonstructural’” BMPs can also lead to economic benefits to a facility in areas such as matenals
management and inventory control principles.

Municipal surveys by EPA and NAFSMA, and the industry survey by WEF, point to two
particular BMPs — illicit discharge control and public outreach and training — as being
particularly effective components of municipal and industrial storm water management programs.
Examples of the effectiveness of these two BMPs are provided below.

Micit Discharge Control

. In Boston, Massachusetts, 23 illicit connections, including a discharge of 71,000 gallons
per day of raw sewage, were found and eliminated. The Charles River’s environmental
report card has improved from a “D” to a “B-minus” as the result of this and other wet
weather control programs.

. Portland, Oregon’s Phase 1 program involves regular monitoring for pollutants at storm
water outfalls and has effectively halted illicit pollutant discharges.
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. According to WEF’s survey of nearly 600 industrial facilities, elimination of industrial
source discharges into storm drain systems was found to be hi ghly or moderately effective
by 85 percent of the respondents who found the technique to be applicable to their site.

Training and Outreach

Six of nine respondents to the NAFSMA survey characterized public outreach and education as
effective in reducing discharges from MS4s and in improving water quality. Case study
information also shows that training and outreach activities are cost-effective and supported by
the public.

. Fort Worth, Texas’s aggressive public promotion of its household hazardous waste
collection program, a component of its Phase I storm water management plan, has resulted
1n the annual collection of 50,000 gallons of toxic liquid wastes, preventing the release of
these wastes to the environment.

. Charlotte, North Carolina (a Phase I permittee) has worked with Mecklenburg County (a
Phase II permittee) to create a multifaceted program to protect their local water bodies —
a program that has gained wide public support. Private citizens have volunteered to adopt
over 40 miles of streams for cleanup and to stencil hundreds of storm drains to discourage
illicit dumping.

. Outreach and training are effective for industrial programs as well. Nearly 90 percent of
respondents to the WEF survey considered employee training a highly or moderately -
effective part of a SWPPP.

The flexible nature of the program has encouraged innovation on the part of municipalities,
construction operators, and industrial facilities and allowed them 1o tailor control programs to
their own unique circumstances.

Several elements of EPA’s approach to implementing the Phase I program have encouraged
innovation: (1) the program’s administrative flexibility alleviates duplication of efforts between
like programs, (2) EPA has mounted an extensive outreach campaign to ensure the regulated
community is aware of its regulatory responsibilities, and (3) the regulated community has an
appreciation of the program’s purpose and approach.

Program Flexibility

EPA explicitly recognizes the Phase 1 program’s relationship to other Federal, State, and local
storm water control programs. Indeed, in designing the program EPA avoided duplication of
effort, emphasizing integration of programmatic requirements so States and localities could
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leverage the Phase I program to support existing programs. Case studies documented in this
Report, including those identifying the alignment between the Phase I construction program and
soil and erosion contro] programs in North Carolina and Washington State, show that State and
local programs have successfully integrated and leveraged the program to improve program
administration and yield water quality benefits.

Extensive Qutreach Campaign

Because the Phase I regulations affects so many entities with no prior NPDES permitting
experience, particularly in the construction sector, the program has included aggressive outreach
since its inception. EPA found that tools such as a hotline, a full complement of guidance,
training workshops, and an Internet-based web site have been used extensively by the regulated
community. As noted in the WEF survey report, “it appears that both EPA and the States have
done an excellent job in providing the necessary assistance to prepare a storm water management
plan.” :

Stakeholder Support

As a result of the program’s flexibility and the fact that BMPs offer real loading reductions, many
members of the regulated community support the program. When WEF asked regulated
industries whether they would implement SWPPPs even in the absence of storm water
regulations, almost 43 percent indicated they would retain SWPPPs in their entirety. Of these, 80
percent would retain SWPPPs because of the environmental benefit. More than one-half (52.3
percent) of the remaining respondents stated they would retain at least some of their SWPPPs
even in the absence of regulations.

Measures Identified as Unsuccessful

Further improvements can be made in both program design and implementation to enhance
effectiveness.

As noted above, a sound program framework is in place to foster cost-effective implementation
and loading reductions, and subsequent water quality protection and improvement have been
evidenced. Nevertheless, information collected for this Report also identified measures of the
Phase I storm water program that are considered less than successful. Those measures are
discussed below, along with a summary of the Agency’s response.
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1. Stakeholders have expressed concerns regarding the cost and usefulness of analytical
monitoring conducted under Phase 1.

The Phase I program’s monitoring programs were established to characterize storm water
discharges and to provide monitoring data for use in evaluating compliance. EPA has found that
both the industrial community (as reflected in the WEF survey) and the municipal community (as
reflected in the NAFSMA survey) are concerned about the Phase 1 monitoring program
requirements.

. The requirements of EPA’s general permit for industrial facilities specify analytical
monitoring for certain industrial sectors. The purpose of the monitoring is to provide
facility operators with the necessary information to determine the effectiveness of their

. SWPPPs in controlling the discharge of pollutants in storm water. EPA has received
feedback from industry representatives that the costs associated with analytical monitoring
are too high, and that the data generated are not useful in determining the effectiveness of
their SWPPPs.

Agency Response: EPA is considering alternatives to the analytical monitoring
requirements in EPA’s general permit for storm water discharges associated with
industrial activity, and will request public comment on alternatives to analytical monitoring
requirements during proposal. The Federal Register notice for the proposed MSGP is
expected in February 2000.

. Some Phase I municipalities have stated that uniform discharge monitoring requirements
for MS4 permits have resulted in a significant expenditure of resources without a
commensurate return in water quality improvement. These inefficiencies were particularly
noted in areas where the standard Phase I end-of-pipe monitoring was considered
inappropriate for the specific geographic and climatological locations of some MS4s (e.g.,
areas that experience infrequent rainfall events). In addition, some Phase I municipalities
contend that MS4 monitoring requirements may not account for, or be integrated with
other area-wide ambient monitoring efforts, characterization of other pollutant sources,
and/or water quality modeling. :

Agency Response: The Agency will continue to investigate and encourage innovative and
integrated approaches to monitoring through policy, guidance, and technical assistance.

2. The industrial corhmunity, through the WEF survey, identified elements of the SWPPP that
have proven ineffective.
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Respondents to the WEF survey identified the following BMP measures as ineffective in
controlling the discharge of pollutants in storm water: '

. Record keeping and reporting
. Raw material and product substitution
. Site mapping.

Agency Response: While some respondents to the WEF survey did not feel the above measures
are effective in controlling the discharge of pollutants in storm water, EPA feels they are
important components of a comprehensive and effective SWPPP. Developing a facility site map,
for instance, although not directly effective in controlling the discharge of pollutants, can be a
very simple and effective exercise that provides an operator with a better understanding of the
potential sources of pollutants exposed to storm water. The site map also provides the operator
with a better understanding of the drainage areas from their facility, which should facilitate
assessment of necessary controls. Accurate record keeping and reporting is essential to track
compliance with SWPPP implementation requirements, as well as assist in anticipating areas of
concern for storm water contamination (e.g., tracking the types and amounts of materials stored
at the facility). With regard to measures that address “raw material and product substitution,”
these are BMPs that facilities are to consider, and implement as appropriate and necessary.

CONCLUSIONS

EPA’s analysis of the Phase 1 storm water program demonstrates that a flexible regulatory
framework is in place for controlling storm water discharges from municipal, construction, and
industrial sources. Many Phase I program components were found to be effective in preventing
or reducing the discharge of pollutants in storm water in specific cases. Although EPA
acknowledges that it does not currently have a system in place to measure the success of the
Phase I program on a national scale, surveys and case studies described in this Report indicate
that significant milestones are being achieved. This Report specifically provides evidence that the
Phase 1 program has been successful in reducing pollutant loadings in storm water discharges and
protecting and improving water quality on a site-specific basis. The Agency has worked with
stakeholders, and will continue to do so, to identify meaningful measures for reporting the
effectiveness of the Phase 1 storm water program in the future.

Finally, many Phase I municipalities agree that storm water management is a key component in
multijurisdictional, multiwatershed efforts to protect receiving waters. Municipalities have stated
that there are opportunities for integrating wet weather programs (storm water Phases [ and I,
combined sewer overflow, sanitary sewer overflow) to enhance efforts by municipalities and other
stakeholders to manage wet weather flows on a watershed basis. The Agency will continue to
look for ways to support innovative approaches to watershed protection through policy,
guidance, and technical assistance.
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5. EVALUATION OF PROGRAM FOR INDUSTRIAL ACTIVITIES

This chapter evaluates the impacts of the industrial portion of the Phase 1 storm water program.
As demonstrated in this chapter, the industrial program has advanced Clean Water Act (CWA)
water quality protection and improvement efforts by

« Providing facilities with the necessary flexibility to implement structural and nonstructural
storm water controls tailored to site-specific conditions.

« Fostering pollution prevention procedures, many of which can be implemented at a relatively
low cost.

The remainder of this chapter describes the Phase I requirements for storm water discharges
associated with industnial activity (Section 5.1), the analytical approach used to evaluate the
program (Section 5.2), the specific methodology used for determining program impacts
(Section 5.3), and the overall findings (Section 5.4).

5.1 STATEMENT OF PHASE 1 REQUIREMENTS

The Storm Water Phase I Rule (55 FR 47990; November 16, 1990) specifies NPDES permit
requirements for eleven categories of facilities with storm water discharges associated with
industrial activity that discharge to waters of the United States or to municipal separate storm
sewer systems (MS4s).

5.1.1 Industrial Facilities Regulated Under the Phase I Program

The definition at 40 CFR 122.26(b)(14) specifically identifies 11 categories of facilities (identified
as “I” through “xi”’) considered to be engaging in “industrial activity” for purposes of the Phase 1
storm water regulations.' Ten of these eleven categories are discussed in this chapter; category
“x,” construction activities is addressed in Chapter 4. As described in Appendix G of this Report,
the Federal regulations define “industrial activities” based on either Standard Industrial
Classification (SIC) codes or facility-specific activities. The industrial activity categories apply to
all types of facilities, including Federal, State, and municipally owned or operated facilities, with a
few exceptions (e.g., the Intermodal Surface Transportation Efficiency Act of 1991 delayed
certain program requirements for municipalities with a population less than 100,000 that perform
industrial activities).

For the categories of industries identified in (I) through (ix) of the definition, storm water
discharges associated with industrial activity include, but are not limited to, storm water
discharges from industrial plant yards; immediate access roads and rail lines used or traveled by
carriers of raw materials, manufactured products, waste material, or by-products used or created
by the facility; material handling sites; refuse sites; sites used for the application or disposal of

!' Covered industrial facilities also include those facilities with storm water discharges associated with
industrial activity where the permitting authority determines that the discharge contributes to a violation of a water

quality standard or is a significant contributor of pollutants to waters of the United States.



process waste waters (as defined at 40 CFR Part 401); sites used for the storage and maintenance
of material handling equipment; sites used for residual treatment, storage, or disposal; shipping
and receiving areas; manufacturing buildings; storage areas (including tank farms) for raw
materials, and intermediate and finished products; and areas where industrial activity has taken
place in the past and significant materials
remain and are exposed to storm water.

Significant Materials - 40 CFR 122.26(b)(12)
Include, but are not limited to, raw materials; fuels;
materials such as solvents, detergents, and plastic
pellets; finished materials such as metallic products;

Category (xi) of the definition addresses
storm water discharges from all the areas

(except access roads and rail lines) listed in raw materials used in food processing or production;
the previous sentence where material hazardous substances designated under section
handling equipment or activities, raw 101(14) of CERCLA; any chemical the facility is

materials, intermediate products, final required to Teport pur31'1a.nt to section 313 of title III of

terials. b duct SARA,; fertilizers; pesticides; and waste products such
PrOducFS’ waSte_ matenais, by-products, or as ashes, slag and sludge that have the potential to be
industrial machinery are exposed to storm released with storm water discharges.

water. This differs from the requirement
for categories (I) through (ix), to which the
requirements apply whether or not exposure has been identified. *

The term “storm water discharges associated with industrial activity” excludes areas located on
plant lands separate from the plant’s industrial activities, such as office buildings and
accompanying parking lots as long as the drainage from the excluded areas is not mixed with
storm water drained from the above described areas.

5.1.2 NPDES Storm Water Permit Requirements for Industrial Activities

Facilities that meet the definition of “storm water discharge associated with industrial activity”
were required to apply for an NPDES permit by October 1992. In developing a permitting
approach for industrial facilities regulated under the Phase 1 storm water program, EPA
acknowledged the administrative burden on EPA and States authorized to provide permit
coverage for a large number of sites. Consequently, EPA and authorized States have primarily
relied on the use of general permits to provide permit coverage for storm water discharges from
industrial facilities.

Each facility covered under EPA’s general storm water permit is required to develop and
implement a storm water pollution prevention plan (SWPPP). As the primary method used to
control storm water discharges, the SWPPP encompasses two main objectives: (1) to identify
sources of pollution potentially affecting the quality of storm water discharges associated with
industrial activity from the facility and (2) to describe and ensure implementation of practices to
minimize and control pollutants in storm water discharges associated with industrial activity from

? The Phase Il storm water regulations (64 FR 68722, December 8, 1999) revise this “no exposure”
provision to apply to all industrial activities identified in categories (i) through (ix) and (xi). However, although
past “no exposure” determinations allowed facilities to opt out of all storm water requirements; the Phase II rule
requires that these “no exposure” facilities must notify the permitting authority in writing of this determination.
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the facility. Implementation of a SWPPP provides facilities witha  Table 5-1. Industrial Facilities
flexible, relatively inexpensive approach for reducing pollutant Covered by Storm Water

loadings from storm water. An overview of the SWPPP peneral Permits by State

requirements is provided in Appendix H. Examples of the types EPA
of best management practices (BMPs) in an industrial facility’s Sole  Region  Tot
SWPPP include the following: °r 12
MA 1,163
ME 468
«  Good housekeeping NH ! 27
« Employee training o 142
* Site inspections :I 1',‘,'29
+  Spill prevention and response NY ) 1.821
« Preventative maintenance activities. ':: ik
. 2] 414
5.1.3 Current Status of Phase I Program for Industrial DE NIA
Activities MD 3 NIA
VA N/A
As shown in Table 5-1, more than 75,000 facilities are currently ‘:,: :7124
permitted nationwide for discharges of storm water associated FL 2422
with industrial activity. Table 5-1 lists the number of facilities by iC 2598
State, grouped into EPA Regions. ms 4 ;2?2
NC 3,671
The number of facilities listed in each State varies because of :f, 2:2%
several factors. The amount and type of industrial activity to be I jf::
found in the State is obviously one of the factors that determines IN 1535
the number of facilities required to be covered under a general " s 09
permit. California and Texas list 9,192 and 7,285 facilities, on 2282
respectively, or 12 percent and 10 percent of the total. Other Wi 390
States having large numbers of industrial facilities covered by the AR NA
program include Michigan with 4,900 (7 percent), Illinois with :a 6 ;22
4,172 (6 percent), and Wisconsin with 3,899 (5 percent). These oK 693
five States total 29,448 facilities, or almost 40 percent of the total X 1,285
number of facilities covered in the country. Kn: b
, 13
MO 2,300
Information related to the number of facilities within each of the NE 402
10 industrial categories is not available for the Nation. However, ;c; pasy
EPA has information related to the number of facilities in each of ND iizig
the 10 categories that are covered by the Agency’s multi-sector SD ’ 550
general permit (MSGP). Evaluation of this information provides v‘f,:, 43
an indication of the potential relative distribution of facilities Az ;(2);
across categories. Figure 5-1 details the industrial facilities CA 9,192
covered under EPA’s MSGP, organized by facility type. EPA’s il: ® :
general permit applies to facilities in nine States, the District of NV ;23
Columbia, and Puerto Rico (i.e., those States and territories in ' AK 366
which EPA is the permitting authority). 0 0 2
OR 1,076
WA 1,200
Total: 75,879
N/A - not available
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industry Type

R- A - Timber Products - — —
B - Paper and Allied Products Ship and Boat Building or Repairing Yards
C - Chemical and Allied Products S - Air Transportation
D - Asphalt Paving and Roofing Materials and T - Treatment Works
Lubricants U - Food and Kindred Products
E - Glass, Clay, Cement, Concrete, and Gypsum V - Textile Mills, Apparel, and Other Fabric Product
Products Manufacturing, Leather and Leather Products
F - Primary Metals W - Furniture and Fixtures
G - Metal Mining (Ore Mining and Dressing) X - Printing a"f‘ Publishing )
H - Coal Mines and Coal Mining-related Activities Y - Rubber, Miscellaneous Plastic Products, and Miscellaneous
1 - Oil and Gas Extraction Manufacturing Industries
J - Mineral Mining and Dressing Z - Leather Tanning and Finishing
K - Hazardous Waste Treatment, Storage, or Disposal AA - Fabricated Metal Products . .
L - Landfills, Land Application Sites, and Open Dumps AB - Transportation Equipment, Industrial or Commercial -
M - Automobile Salvage Yards Machinery ) .
N - Scrap Recycling Facilities AC - Electronic, Electrical, Photographic, and Optical Goods
O - Steam Electric Generating Facilities
P - Land Transportation and Warehousing
Sector Q - Water Transportation

Figure 5-1. Industrial Facilities Covered by the EPA Multi-Sector General Permit by
Industrial Category

Although Figure 5-1 demonstrates the types of activities covered under EPA’s MSGP, it does not
indicate the number of facilities nationwide that actually meet the definition of the individual
sectors. The number of facilities defined by each sector highlights the fact that only a percentage
of any given sector will be covered by a storm water general permit. Other facilities meeting the
definition might not necessarily require permit coverage. For example, any facility that discharges
storm water to a publicly owned treatment works (POTW) or to a combined sewer (i.e., a single
sewer conveying domestic wastewater and storm water) is not covered by the Phase I regulations.
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Also, a number of heavy industrial facilities have storm water discharges covered under an
existing individual NPDES permit that includes both process wastewater and storm water
controls. EPA does not track these individual NPDES permits that contain storm water
provisions, and therefore they are excluded from the count of covered facilities in the Notice Of
Intent (NOI) database. Additionally, light industry (i.e., those facilities defined at 40 CFR
122.26(b)(14)(x1)) are required to obtain permit coverage only if the industrial activity is exposed
to storm water. Therefore, a much smaller percentage of light industrial facilities are expected to
be covered under the Phase I program.

5.2 ANALYTICAL APPROACH

EPA’s analysis of the industnial facilities provides an understanding of improvements associated
with implementing SWPPPs and activities associated with the Phase I program. The analysis
characterizes key program elements used to achieve pollutant load reductions and water quality
improvements. Where possible, the analysis projects national trends.

As discussed in Chapter 2, three indicators are used to identify program success:

« Programmatic indicators show how permitting authorities have been able to communicate
program requirements to permittees since promulgation of the Phase 1 regulations and how
permittees have been able to effectively implement these requirements, quite often using low-
cost solutions.

* Loading reductions indicators show how reductions in pollutant concentrations are
occurring in a variety of industrial sectors and how permittees are beginning to recognize the
contributions of these permitting solutions to reductions in pollutant loadings to waters of the
United States.

»  Water quality improvement indicators anecdotally show how the Phase I regulations can
improve water quality and how the regulated community believes that the Phase I program
can have positive influences on water quality.

In responding to Congress’s directive to develop this Report, EPA used in-house information,
including the results of a general permit effectiveness survey performed by the Water Environment
Federation (WEF) in 1996 to characterize the program and document how the Phase I program
has been successful in establishing a framework for reducing pollutant loadings to receiving
waters.
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5.3 SPECIFIC METHODS AND RESULTS

One of the biggest challenges for EPA is to ensure that all facilities with storm water discharges
associated with industrial activity are covered by an NPDES permit. Unlike the situation for
municipalities, in which the regulations identify the MS4S that require permit coverage, either the
facility or the permitting authority (EPA or an NPDES-delegated State) must identify the need for
an NPDES permit for storm water discharges associated with an industrial activity. Itis
unreasonable to expect permitting authorities to make these determinations for the more than
75,000 sites nationwide. Consequently, EPA has undertaken an extensive outreach program to
communicate the requirements of the Phase I storm water program. Based on findings from a
recent study, this outreach effort seems to be effective.

This section describes the specific methods used to analyze the effectiveness of the Phase I
program for industrial activities. It also presents the results of the analyses, focusing on the three
programmatic indicators described in Chapter 2 and highlighted in Section 5.2.

5.3.1 Programmatic Indicators

This section reports on Phase I programmatic improvements based on permitting authority
information, results of a storm water general permit effectiveness survey, and case studies. This
section first provides an overview of the outreach efforts performed by EPA and NPDES-
authorized States since promulgation of the Phase I regulations. This outreach effort promotes
cost-cffective and timely implementation of the regulation. This section describes how permitting
authorities have used the information gained to tailor specific requirements, maximizing the
benefits of efforts expended by permittees. Next, results of a 1996 storm water survey are
discussed, highlighting the effectiveness and acceptance of the storm water general permitting
approach based on responses from the permittees. F mally, several case studies are presented that
highlight specific efforts undertaken in response to the Phase I program.

5.3.1.1 Outreach Efforts

To assist industrial facilities in meeting the intent of the Phase 1 regulations, EPA has developed
and implemented a number of different outreach activities to promote compliance with program
requirements. These activities include maintaining an Internet web site specific to the storm water
program, presenting training workshops, operating an actjve telephone hotline, and producing
guidance documents for distribution to regulated facilities.

EPA’s Office of Wastewater Management (OWM) Internet web site
(www.epa.gov/owm/sw/industry/index.htm) provides specific storm water information for
program stakeholders. The web site guides users through the process of determining applicable
requirements of the Phase I program for industrial activities. The web site’s design incorporates
all the programmatic resources necessary for a facility with storm water discharges associated
with industrial activity to identify applicable regulations and take the steps necessary to comply
with those regulations. As an example, EPA maintains a list of all threatened and endangered
species, by county, that permit applicants can access to determine if discharges from the site have
the potential to affect any of these species. Without this web site, each applicant would have to
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perform an independent assessment to identify the threatened and endangered species present in
the immediate vicinity of the storm water discharge, a task that could be quite burdensome given
the number of permitted discharges.

Since 1992 EPA has conducted 28 workshops to communicate the regulatory requirements of the
Phase I storm water program. Approximately 4,000 representatives from industrial facilities, the
construction industry, and municipalities attended the workshops.

EPA’s Storm Water Hotline (800-245-6510) has also played a vital role in making information
readily available to the regulated community. Since promulgation of the Phase I rule in 1990,
EPA has received and responded to well over 150,000 calls on the hotline. In the 2 years after
promulgation of the Phase I rule, EPA distributed more than 2,500 documents a month based
solely on hotline requests. To this day, the hotline continues to average more than 500 calls a
month.

5.3.1.2 Water Environment Federation General Permit Effectiveness Survey

Arguably, one of the best ways to assess the effectiveness of an environmental program is to seek
feedback directly from the regulated community regarding the value of the requirements in
protecting the environment. Where compliance costs are high with little noticeable environmental
improvement, it is reasonable to assume that many, if not most, companies will argue that the
regulations are unnecessary, burdensome, inefficient, and so forth. Conversely, low-cost
alternatives that provide noticeable improvements to the environment are likely to be more readily
accepted by the regulated community.

Consistent with the approach described above, WEF* published a report in October 1996 entitled
Effectiveness of Industrial Storm Water General Permitting Program (WEF, 1996). This report,
funded through an EPA cooperative agreement, provides a summary of industrial storm water
permittee’s responses to a variety of questions related to the Phase I storm water program. The
following discussion draws from information contained in that report and demonstrates that

«  SWPPPs have been developed by industry.

¢ SWPPPs are not redundant requirements.

« EPA outreach materials have assisted affected facilities.
«  BMPs have resulted in water quality improvements.

It was EPA’s objective to increase stakeholder involvement in setting priorities for the Phase 1
program by working with WEF and industry to obtain input on the effectiveness of the industrial
portion of the program. The report built on an initial project performed under the WEF/EPA
cooperative agreement. The project was an avenue for Phase I industrial facilities (in States
where EPA was the permitting authority) to report to EPA on the effectiveness of SWPPPs and

* WEF is an international not-for-profit educational and technical organization of more than 40,000
water quality experts. Members include environmental, civil, and chemical engineers, biologists, chemists,
government officials, students, treatment plant managers and operators, laboratory analysts, and equipment
manufacturers and distributors.

5-7




to provide feedback to EPA on the program's success. The objective was expanded in 1995 to
address all States, evaluate the Phase I program beyond the SWPPP requirements, and provide an
evaluation for the need for a “no exposure” exemption. :

Data were collected through a survey instrument desi gned to elicit industrial permittee’s
perceptions of the storm water program. The survey was prepared by a diverse work group
consisting of industrial representatives as well as State and EPA staff. Using EPA and State
databases of facilities, WEF identified a total of 76,286 facilities covered by storm water general
permits." WEF determined that mailing the questionnaire to 10 percent of these facilities would
provide statistically useful results even if only 5 percent of the surveys were returned. With that
in mind, WEF distributed 7,500 questionnaires to a stratified random sample of facilities.

The questionnaires were mailed in January 1996 with responses due back to WEF in February
1996. WEF received 584 completed responses (an 8.2 percent response rate with a confidence
level of £4.04 percent). Responses were from industries representing 237 different four-digit SIC

Table 5-2. Makeup of WEF Survey Respondents

Types of Industries
44.4% heavy industry (categories (i) through (ix) in 40 CFR 122.26(b)(14))
31.5% light industry (category (xi) facilities)
10.1% miscellaneous (SIC codes that are not in any of the categories identified in 40 CFR 122.26(b)(14))
14.0% that WEF could not differentiate (no SIC code specified in the response)

Facility Size Designation
36.3% small business
51.8% not a small business
11.9% uncertain

Range of the Number of Emplovyees at Facilities
0 employees (1.7%)
1-25 employees (36.6%)
26-100 employees (27.8%)
>100 employees (33.9%)

Size of Facilities
<1 acre (3.8%)
1-5 acres (32.2%)
5-25 acres (34.4%)
>26 acres (29.6 %)

Annual Average Rainfall
0-10 inches (14.4%)
11-20 inches (26.8%)
21-20 inches (21.4%)
3140 inches(19.1%)
>40 inches (16.9%)

Source: WEF, 1996.

4 . N e s
No data were available for Vermont and West Virginia; two other States, Minnesota and Kansas, chose
not to participate.
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codes. A breakdown of the respondents is provided in Table 5-2.° One of the key indicators of
facility makeup was to differentiate between small and large businesses as a way to evaluate the
differential burden of program compliance. The discussion that follows highlights any meaningful
differences (or similarities) for small and large facilities.

Implementation Status

WEF assessed the degrees of program implementation based on a number of survey questions.
One of the most important questions asked whether the facility had developed a SWPPP.
Presumably, facilities that had developed a SWPPP would be better able to assess the
effectiveness of the program as well as the costs associated with implementation of program
requirements. Of the total respondents, 17.4 percent stated that a SWPPP had not been
developed, with another 3.9 percent uncertain if the facility had a SWPPP. Small business
respondents were less likely to have prepared a SWPPP (23 percent) or to know if they had a plan
(7.2 percent).® The WEF report surmises that small businesses tend not to understand the
regulatory requirements as well as larger businesses.

WEF found that most firms that failed to prepare SWPPPs, irrespective of size, were confused by
the program requirements.

The remainder of the analysis focused on facilities that had prepared a SWPPP. Of these
industrial respondents, the vast majority (67 percent) indicated that the Phase I rule was the first
regulation that affected storm water discharge from their facility.

To reduce program development costs, EPA has made significant efforts to provide permittees
with as much guidance as possible. Therefore, one issue of concern was whether these outreach
efforts had proven successful. The analysis found that approximately 70 percent of the facilities
were able to prepare the SWPPP using internal resources; that is, only 30 percent used an external
consultant to prepare the plan. For facilities that prepared their own SWPPP, 71.3 percent used
government guidance only (EPA and/or State). Costs for plan preparation varied, with an overall
average cost of $7,606 and a small business average cost of $4,341.

SWPPP Components Found to Be Effective in Controlling Storm Water

SWEF did not attempt to identify why certain facilities had submitted NOIs for coverage (and had returned
the WEF questionnaire) even though the facility’s SIC code was not in one of the covered sectors. Rather, the
assumption was made that for one reason or another, since these facilities had submitted an NOI, they were
covered under the Phase I program and would have valuable information to contribute. Therefore, all responses
were retained and evaluated.

®The Phase I storm water regulations require all facilities submitting an NOI to have a SWPPP in place
prior to submission of the NOI. Under the Phase ] rule, certain classes of industrial activities can eliminate
coverage under the storm water program by eliminating storm water discharges associated with industrial activities
(i.e., eliminating exposure).
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BMP Effectiveness

Best Management Practice

[m Highly Effective B Moderately Efiective @ Not Efiective 0 Not Applicable |

i
Figure 5-2. Rating of BMP Effectiveness as Reported in the WEF Survey

As discussed in Section 5.1.2, one of the key components of facility SWPPPs is BMPs. The WEF
survey sought to assess the level of effectiveness of different combinations of BMPs. Permittees
were asked to label each BMP as highly effective, moderately effective, not effective, or not
applicable. The list of BMPs provided in the survey questionnaire matched the SWPPP
requirements identified in the Phase I rule. A histogram showing how permittees evaluated each
BMP is provided in Figure 5-2. ‘

As shown in Figure 5-2, the BMPs considered by at least 75 percent of the respondents to be
applicable and highly or moderately effective are

*  Good housekeeping

* Visual inspections

* Employee training

*  Spill prevention and response
* Preventative maintenance.

Other BMPs considered to be highly or moderately effective by at least 50 percent of the

respondents included the annual site compliance evaluation, site mapping, and sediment and
erosion control. '
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Not all BMPs were found to be applicable to any given site. For example, elimination of
industrial source discharges was found to be highly or moderately effective by fewer than 50
percent of the respondents, but of the respondents that found the technique to be applicable to
their site, more than 85 percent found it to be a highly or moderately effective technique.
Similarly, sediment and erosion control and physical facility modifications were found to be highly
or moderately effective for a majority of facilities for which these BMPs were applicable.

BMPs found not to be effective included raw material and product substitution and record
keeping and reporting. As indicated in the WEF report, “clearly the one perceived to be the least
effective was record keeping and reporting.” In fact, more than 53 percent of the respondents
who identified this as an applicable BMP found it not to be effective.

Cost of Complying with the Regulations

The WEF survey sought to establish costs for complying with the provisions of the storm water
program. The survey identified three major cost components: SWPPP development, capital
improvements, and annual operation. WEF designed its survey to collect costs in stated ranges.

SWPPP costs ranged from less than $1,000 to more than $100,000, with the average cost being
about $7,500. More than 67 percent of the facilities spent less than $5,000 on plan development;
81 percent spent less than $10,000 developing the plan.

WEF found that approximately 39 percent of facilities had to expend resources for capital
improvements to meet the regulatory requirements. The primary capital improvements identified
were covered structures/improved storage (23.1 percent); ponds and other containment structures
(19.3 percent); improved drainage, grading, and erosion control (18.5 percent); and berms, dikes,
and diversion runoff (14.7 percent). WEF reported a trimodal distribution of costs with 33.7
percent of the facilities spending less than $5,000, 45.4 percent spending between $5,000 and
$50,000, and 20.7 percent spending more than $50,000. Even though 80 percent of the facilities
spent less than $50,000, the average cost was $89,030, which was heavily influenced by a number
of facilities that had spent more than $100,000 on capital improvements (with an average cost of
that group of more than $600,000 per facility). The median cost of capital improvements was just
over $10,000 per facility.

For annual operating expenses, the average cost is $4,105, although the majority (69.5 percent)
incurred annual costs of less than $2,500. The median annual cost was slightly more than $1,000.

To more fully understand the cost-effectiveness, WEF requested respondents to identify the three
most cost-effective activities the facility had implemented and the three least cost effective
measures. The two most common responses for most effective were good housekeeping and
employee training, which were selected over 50 percent more frequently than the next two
responses. The next two responses were structural controls, consisting of ponds and other
containment structures, and improvement of storage, including installation of covered storage
facilities.



By far, the least cost-effective measure reported was monitoring or sampling and analysis. Based
on responses, WEF surmised that the costs associated with monitoring might be considered too
high or the data generated from monitoring are considered of little value in effectively reducing
storm water pollution. Not one respondent identified monitoring or sampling and analysis as one
of the top three most effective measures. The next two most common least cost-effective
measures, record keeping and reporting and plans/mapping, also were not identified as one of the
three most effective measures by any respondent.

WETF asked respondents to identify those aspects of the SWPPP the facility would continue to
implement even if the storm water regulations no longer existed. Almost 43 percent of the
respondents indicated that they would retain the plan in it entirety, with 52.3 percent saying that
they would retain some of it. Less than 5 percent indicated that they would not retain any aspect
of the SWPPP in the absence of regulatory requirements. Similar to the question on effectiveness
of specific BMPs, when asked which components of the SWPPP would be retained, the three
overwhelmingly most common answers were good housekeeping, training, and inspections. Spill
prevention and response, and preventative maintenance were the next two most common
responses. Again, not one facility identified monitoring, or sampling and analysis as one of the
measures that would be continued.

Finally, WEF asked respondents to identify the reasons that the facility would continue to
implement the SWPPP even if the regulations did not exist. Approximately 80 percent of the
respondents indicated that they would retain the plan requirements because of the environmental
benefit, 59 percent because it was a corporate policy, 46 percent because it was required by other
regulations, 24 percent because of the economic benefits, and 2.2. percent because of the public
relations benefit.

The WEF study indicates that industrial WEF Study Conclusions

facilities generally acknowledge the benefits »

associated with SWPPPs and BMPs. # Most respondents believe that BMP implementation
Indeed, as noted above, almost 43 percent ‘has led to water quality improvement.

of respondents reported they would retain
the SWPPP in its entirety in the absence of
regulatory requirements. Certain actions,

# ' More than 95 percent of the respondents determined
that good housekeeping_ was effective.

particularly low-cost actions that could be # Preventative maintenance, elimination of sources,
characterized as gOOd business practjces, visual inspections, sediment and erosion control,
were well received. Other requirements, SPi_” prevention and response, and employee
particularly monitoring and record trammng were also rated as successful.
keeping/reporting, were not highly valued # More than 60 percent of the respondents felt that the
by the respondents. ~ potential improvements in water quality might be
worth the corresponding expenditures.
5.3.13 Case Studies

# More than 90 percent of the respondents indicated

. that they would continue to implement at least some
A number of case studies are presented here parts of their SWPPP even if the Phase |

that describe the types of programmatic requirements were removed.
activities one State and several industrial
facilities have undertaken to comply with the

5-12



Phase I program. The case studies illustrate how some facilities in different industrial sectors have
taken advantage of the flexibility of the program by using a variety of approaches to comply.
Complete case studies are provided in Appendix D.

Connecticut’s Use of Phase I Monitoring Data Assists in Program Implementation

The Connecticut Department of Environmental Protection (DEP) currently regulates
approximately 1,200 facilities under its General Permit for the Discharge of Stormwater from
Industrial Facilities. Part of the general permit requirements include annual monitoring for 11
water quality parameters, including whole effluent toxicity. As described below, the State has
found the Phase I storm water monitoring data to be essential to the efficient operation of the
State’s program.

The State general permit establishes performance criteria that represents the 80™ percentile of
statewide storm water quality from industrial facilities for each monitored parameter (derived
from storm water discharge data collected from the first general permit issued by the State).
These criteria are not enforceable limitations, but are used as a means of identifying storm water
discharges that are significantly more contaminated than that discharged by most facilities
regulated under the general permit. The performance criteria are specifically used by the State to
provide flexibility for regulated facilities. Facilities that meet the criteria for all monitoring
parameters for two consecutive years are exempt from monitoring for the remainder of the permit

term.

The State has been collecting and analyzing storm water data for the past four years (1996-99).
DEP prepares and distributes annual reports for the regulated facilities that summarizes all the
monitoring data submitted to the State. According to DEP, the annual summary allows each
facility to see where they stand in comparison to others, and many facilities have been found to
improve storm water quality without prodding from DEP. DEP also uses the collected storm
water data to more focus compliance activities. In particular, DEP lists those facilities that report
highly contaminated storm water. By focusing on those with the greatest potential to impact
water quality, DEP feels that the return on its limited resources is maximized and a higher rate of
overall compliance is ultimately achieved.

DEP has also used the storm water monitoring data to assess technical assistance and research
needs related to storm water controls. For example, the State discovered that marinas are much
more likely to discharge storm water that is toxic to aquatic life than other types of facilities in the
transportation category. As a result, DEP designated marinas as a priority problem, which is
being addressed through a cooperative agreement with the Connecticut Marine Trades
Association to perform research to identify the cause of the degraded storm water quality.

Ciba Specialty Chemicals, Newport, Delaware, Saves Money by Capturing and Reusing Storm
Water

This case study shows how one industrial facility used the program’s flexibility to arrive at an
innovative solution to control its contaminated storm water discharge. Ciba Specialty Chemicals
is a specialty chemical manufacturer that was identified as having a zinc-laden toxic dry weather
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discharge to the receiving water as the result of infiltration at the site. Also, high levels of
suspended solids were found to run off the site during storm events. Before the Phase I
regulations, the facility collected contaminated ground water and pumped the water to the
municipality for treatment. Storm water ran off the site directly to the river. Through installation
of an on-site storm water collection network, Ciba Specialty Chemicals has been able to meet the
SWPPP requirements of the Phase I program while at the same time eliminating the toxicity and
reducing levels of suspended solids in the discharge. The facility’s solution was to collect the first
flush of storm water from the site and use the water for on-site cooling. In addition to the control
of storm water discharges, Ciba’s storm water collection system also captures spills, preventing
discharge to the river. As a result, analytical testing of storm water discharges now shows zero
percent mortality of aquatic species. In addition, the facility has saved money both from the
reduction in the purchase of cooling water and from reduction in annual maintenance costs
associated with the previously contaminated ground water.

Doggett Auto Parts, Bryan, Texas, Receives National Recognition for Aggressively Implementing
Its Best Management Practices

This case study is an example of the positive effect that compliance with the Phase I program can
have on a business. Doggett Auto Parts is a full-service auto recycling facility that stores 1,000
cars on-site and dismantles about 20 vehicles a month. In response to the Phase I regulations, the
facility developed a SWPPP in 1994 and, through aggressive implementation, was approved as a
Certified Automotive Recycler by the Automotive Recyclers Associations, becoming one of the
first facilities in the Nation to achieve this status. (Doggett was also one of the first facilities in
the country to achieve Gold Seal Quality Program status, a distinguished recognition for facilities
with honest, reputable, quality business practices throughout the automotive recycling industry for
the direct benefit of customers.) Employing fewer than 10 employees, Doggett trained its entire
staff on the requirements of the Phase I program and then worked to identify solutions to
eliminate storm water contamination from its facility. Some of the simple solutions incorporated
into the facility’s SWPPP included draining of all fluids from vehicles and reusing the fluids where
possible, providing secondary containment around storage tanks, storing parts that had previously
contained any automotive fluids indoors to prevent contact with storm water, and storing vehicles
off the ground on wheel stands to allow for easy inspection of possible leaks under the cars. As a
result of Doggett’s aggressive plan for complying with the Phase 1 program, each of its employees
is now aware of the environmental benefit of the program.
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5.3.2 Loading Reductions

As noted previously, one of the key indicators of water quality benefits attributable to the Phase
program is preventing pollutants from being released to the environment. Water quality
improvement occurs wWhen industrial facilities employ practices that prevent or minimize contact
of storm water with industrial activities and hence minimize the amount of poliutants carried off
the site with the runoff and into receiving waters. This section describes how the Phase I program
has reduced loadings of pollutants, highlighting this accomplishment through the use of storm
water monitoring data, BMP effectiveness summaries, and case studies.

5.3.2.1 Storm Water Monitoring Data

The analysis of monitoring data from industrial sources presented below does not attempt to
quantify nationwide estimates of loading reductions. Data on quantities of industrial poliutant
discharges are insufficient to perform that type of analysis. Most notably, few data exist on the
volume of storm water runoff from the diverse universe of industrial sources. Rather, the focus of
this analysis will be on the reductions in concentrations (i.e., removal efficiency) that can be
achieved at individual facilities, comparing storm water monitoring data submitted prior to Phase 1
permit requirements (i.e., group application monitoring data from 1991-92) with data submitted
subsequent to Phase I permit requirements (i.e., discharge monitoring report data from
1994—present). The analysis suggests that, by and large, industry sectors experienced significant
reductions in pollutant mean concentrations. '

Use of Group Applications to Derive Pre-Phase I Program Pollutant Concentrations

The Phase 1 regulations originally established a two-part group application procedure to obtain
coverage under the Phase I program. More than 1,200 groups and 60,000 member facilities (from
all 50 States, Washington, DC, and many of the U.S. Territories) submitted part 1 applications.
Of these applicants, EPA approved 700 groups and 44,000 members.’

The Phase I regulations required a set percentage of the group members to submit monitoring
data in the part 2 applications (see Table 5-3). In addition to certain site-specific pollutants, all
facilities submitting data were required to monitor for eight conventional pollutants: pH, 5-day
biochemical oxygen demand, chemical oxygen demand, total suspended solids, oil and grease,
total phosphorus, total Kjeldahl nitrogen, and nitrate plus nitrite nitrogen. Part 2 applications were
a one-time option available for storm water discharges associated with industrial activity and were
due to EPA by October 1, 1992. These data therefore represent the nature of storm water
discharges before regulatory permit controls. EPA has compiled summaries of these part 2 group
application monitoring data in several documents, most notably in the 1995 MSGP (60 FR 50804,

7 EPA also issued a Baseline Industrial General Permit that provided another permitting option, although
since that time EPA has merged the group and General Permit applications into a single permitting option, the
Multi-Sector General Permit.

5-15




September 29, 1995) and in the March
1995 Storm Water Discharges Potentially Table 5-3. Part 2 Group Application Requirements

Addressed by (40 CFR 122.26(c)(2)(I}(D))

Phase 11 of the National Pollutant -

Discharge Elimination System Storm Water Size of Group No. Required to
Program (USEPA, 1995). In both of those Monitor
documents, EPA presented the data on a >1,000 members 5100 members

sector-specific basis. The sector approach
has been used because, as has been
discussed, the framework of EPA’s current 21-99 members >10 members
Phase I program is that the regulations are
uniformly applied on a sector-specific basis
(i.e., the MSGP).

100-999 members 210% of members

4-20 members 250% of members

For groups with >10 members: at least two dischargers
must monitor from each of the nine precipitation zones

A brief summary of the group applications nationwide for any zone with at least 10 members or one
and the intent of the data collection effort discharger from each zone with fewer than 10
highlights the significance of the group members.*

application monitoring data. The Phase ] For groups with <10 members: at least one discharger

must monitor from each of the nine precipitation zones

group application option enabled EPA to nationwide.*

gather the information necessary for issuing

permits for certain c]asges of storm water *Applies to each precipitation zone represented by the
discharges associated with industrial group.

activities. At the same time, this approach
reduced the costs and administrative
burdens associated with preparing permit applications and developing permits.®

The group application regulations required that monitoring data must be (1) representative of the
members’ discharges, (2) from a storm event greater than 0.1 inch, and (3) taken from a storm
event that occurred at Jeast 72 hours after a previously measurable storm event. Also, grab
samples were to be collected during the first 30 minutes of the discharge. The regulations
provided that when a facility had two or more substantially identical effluents,’ the permittee had
to sample only one of these outfalls and report that the data apply to the other outfalls.

Use of Discharge Monitoring Reports to Derive Post-Phase | Pollutant Concentrations

The NPDES regulations, at 40 CFR 122.41 (1)(4), specify monitoring report requirements that

must be included in all NPDES permits. This section specifies that monitoring results are to be
reported on a Discharge Monitoring Report (DMR). EPA and many NPDES-authorized States
have developed and implemented DMR forms to be used by permittees for reporting analytical

¥ EPA recommended that NPDES-authorized States adopt the permits prepared by the Agency. Many
States have, in fact, adopted EPA’s MSGP or a permit similar in intent, form, and content, with specific State

concerns added as appropriate.

® EPA defined the term “substantially identical effluents” in NPDES Storm Water Sampling Guidance
Document (EPA 800/B-92-001).
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monitoring results. The storm water
MSGP does not require all covered
facilities to submit DMRs. Appendix ]
contains a list of the 19 industrial sectors
(and appropriate subsectors) with
analytical monitoring requirements under
the MSGP. EPA set monitoring
requirements for these sectors based on
an analysis of group application data and
the identification of sectors and
subsectors that were shown to have the
potential to discharge pollutants above
EPA-established benchmark
concentrations.'® Sectors and subsectors
required to monitor must submit DMRs
to the permitting authority. As indicated

Parameter

0 2 4 6 8 10 ” " %
in Appendix I, the parameters to be Number of Subsectors Recyiring Monkoring
monitored vary for each sector and
subsector but are hm]?ed t.O the nine ] * BOD and phosphorus monitoring is required of two subsectors
pollutants referenced in Figure 5-3. Asin each and magnesium, cadmium, cyanide, mercury, selenium,
the silver, manganese and pH monitoring is required of one

subsector each.

group application process, grab samples
are to be collected during the first 30 Figure 5-3. Parameters Required to Be Monitored in the
minutes of discharge. MSGP and the Number of Subsectors Required to Monitor

for Each Parameter*

As noted previously, EPA is the

permitting authority for seven States and all territories (except the Virgin Islands). In developing
the MSGP, EPA recommended that NPDES-authorized States adopt a permit similar to EPA’s.
To date, all of the authorized States have adopted some type of general permit program for storm
water discharges associated with industrial activity, with a significant number of the States having
implemented a Multi-Sector permit similar or identical to that issued by EPA. As a result, the
monitoring requirements highlighted above are similar across the country. With that in mind, and
given the short time frame for preparing this Report, EPA opted to use DMR data from States for
which EPA is the permitting authority and not attempt to collect data from other States.

For this Report, EPA compiled DMRs for 399 facilities from eight States and two territories,
representing 24 of the 30 industrial sectors and five of the nine precipitation zones nationwide."!

'9EPA established benchmark concentrations that represent levels at which storm water discharge could
potentially impair or could contribute to impairing water quality, or could affect human health from ingestion of
water or fish. Facilities with less than benchmark concentrations are considered to have little potential for water
quality impacts. Benchmark concentrations are not effluent limits, and EPA has instructed NPDES-authorized
States that the benchmarks should not be interpreted or adopted as such.

"' DMRs collected for Arizona, Florida, Johnston Atoll (Federal facilities only), Hawaii (Federal facilities
only), Maine, Massachusetts, New Hampshire, New Mexico, Puerto Rico, and Texas. Florida and Texas have
since received NPDES program authorization.
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These data represent monitoring performed from 1993 to 1999, with 90 percent of the monitoring
performed between 1996 and 1998. Of the six sectors not represented, five do not have analytical
monitoring requirements in the MSGP and the sixth, sector K, Hazardous Waste Treatment and
Disposal, is the one category with monitoring requirements for which EPA did not have DMR
data available for this Report.

Group Application/DMR Comparative Analysis

As described above, EPA has collected a significant amount of effluent quality data for facilities
with storm water discharges associated with industrial activity. For both the group application
process and DMR requirements, similar sampling criteria and analytical monitoring techniques
were used, making data from these two sources comparable. Although the best-case scenario
would involve comparing data for identical facilities before Phase | regulation (i.e., group
applications) and after Phase I implementation (i.e., DMRs), the short time frame allotted for
preparation of this Report prevented the more detailed data collection effort needed for such an
analysis. Rather, as had been done for the group applications, DMR data were grouped by
parameter and subsector for comparison. Also, the analysis that follows is not intended to
provide a definitive statistical analysis of data, but rather to provide indications of the trends of
program implementation. As shown below, trends emerge.

As presented in the fact sheet of the MSGP, group application data were compiled and simple
statistics performed on the data. Specifically, for each subsector, statistics included means,
medians, maximums, minimums, and 95" and 99" percentiles. For this Report, EPA focused on
the two most common approaches for evaluating environmental data—means and medians, EPA

- used mean and median concentrations of data submitted in group applications and compared those
to mean and median concentrations of data submitted in DMRs. The analysis was performed on a
subsector basis for each of the 33 sector/subsector combinations (see Appendix I) that are
required to perform analytical monitoring as a condition of the MSGP. Of these 33 combinations,
EPA analyzed data for 16 of the subsectors, those being the subsectors for which EPA had ample
DMR data to compare. The criteria used to desi gnate “ample data” were (1) any subsectors for
which EPA had at least three facilities with DMR and three facilities with group application data
for at least one pollutant, and (2) those subsectors with DMRs for two facilities where the MSGP
had data for five or fewer facilities. A compilation of all the subsector/pollutant combinations
with ample data is provided in Appendix J. For each of these combinations (a total of 35
combinations), Appendix J identifies the pollutant, the number of facilities with group application
and with DMR monitoring data, the number of grab samples collected for both group application
and DMR monitoring data, the mean and median concentrations, and the percent change in mean
and median concentrations from the group application data to the DMR data.

Appendix K provides a ranking of the mean differences in pollutant concentrations for each of the
subsector/pollutant combinations. As presented, 24 of the 35 combinations had at least 50
percent lower mean concentrations in the DMR data than in the group application data. Similarly,
as noted in Appendix K, 24 of the 35 combinations had at least 50 percent lower median
concentrations, with 18 of the combinations over 75 percent lower. For analyses such as this,
median concentrations are better indicators since they are less vulnerable to the impact of outliers
or extraneous data points. With the evaluation focusing on comparing data for industry
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subsectors rather than comparing data for the same facility, median concentrations also minimize
the influence that extremely high or low concentrations may have on the analytical results.

In addition to the analysis of each
subsector/pollutant combination,
EPA analyzed the differences in
concentrations of each pollutant (see
Appendix J). A summary of that
analysis is presented in Figure 5-4.
As can be seen, differences in
pollutant concentrations ranged from
13 to 95 percent, with five of seven
pollutants showing a DMR
concentration greater than 50
percent lower than the pre-program
group application data. Again, even
though this analysis represents
sector-based comparisons and is not
comparing pre- and post-regulation

Follutant

data for the same facilities, the w

difference in concentrations suggests Percert Reducion

that loading reductions are

occurring. Although influences Figure 5-4. Median Reductions in Pollutant Concentrations by
Pollutant

other than the Phase I regulation
may be partly responsible for these
reductions, no other environmental Jegislation or regulation enacted or promulgated since 1992 at
the Federal level has established such direct requirements for storm water associated with
industrial activities.

5.3.2.2 Case Studies on BMP Effectiveness

This section provides several examples of facilities that have demonstrated the reduction of
pollutant Joadings to receiving water through implementation of storm water controls in response
to the Phase I regulations. As noted throughout this Report, EPA has minimal data that
demonstrate clear improvements in water quality as a result of the Phase I program. However,
EPA does have examples illustrating where the Phase I program is reducing the contribution of
pollutants to waters of the United States. The following case studies demonstrate a few of these
instances. Complete case studies are provided in Appendix D.

Empire Castings, Tulsa, Oklahoma, Reduces Solids Loadings by 90 Percent

This case study illustrates the pollutant reductions that can be obtained from compliance with the
Phase 1 regulation. Empire Castings is an iron foundry that uses sand molds for its castings.
Empire Castings worked with EPA Region 6 and the Oklahoma Department of Environmental
Quality (DEQ) to participate in an innovative and voluntary program designed to help foundries
comply with State and Federal regulations. Although the effort focused on all environmental




regulations, storm water discharges was one of the areas evaluated. Effluent sampling data,
collected in October 1992 as a requirement of the Phase I regulation, identified elevated levels
(i.e.,, 1,800 mg/L) of total suspended solids (TSS) in Empire Castings’ storm water discharge. In
consultation with local foundries, EPA, and DEQ, the facility identified and implemented several
BMPs to minimize the discharge of pollutants. Some of the simple measures identified included
improved housekeeping such as vacuuming up residual sand more frequently, addition of a
filtering system (mesh-covered hay bales), and addition of a storm water retention basin to allow
solids to settle from the storm water prior to discharge. These and other similar measures have
reduced concentrations of TSS in the storm water discharge by 90 percent.

When asked about the cost-effectiveness of these measures, facility management indicated that it
is difficult to put a price on environmental benefits, but they believe the program has been cost-
effective in terms of direct benefits (reduced pollutants in storm water discharges) and indirect
benefits (increased production rates due to housekeeping changes) achieved.

Pratt Auto Salvage and Sales, Hoxie, Arkansas, Implements Measures to Eliminate All
Pollutants in Storm Water Discharges '

This case study demonstrates the ability of a facility to totally eliminate storm water contaminants
without a negative impact on business operations. Although one of the goals of the CWA is “zero
discharge of pollutants,” the efforts of facilities to completely eliminate process wastewater
discharges can require expensive control technologies and process modifications. Storm water
discharges, however, are not a necessary element of process operations, and in many instances
they can be totally eliminated. Pratt Auto Salvage and Sales of Hoxie, Arkansas, has shown that
industries can implement measures under the Phase I program to achieve the goals of the CWA.
The facility engages in the wholesale distribution of motor vehicle supplies in addition to
processing 100 used or damaged vehicles each month. It is located on a 20-acre site adjacent to
an elementary school and an apartment complex.

To comply with its storm water discharge permit, issued pursuant to the Phase 1 regulations, Pratt
Auto Salvage implemented a number of management practices to eliminate any contact of storm

* water with contaminated automotive fluids. One of the significant steps taken was to drain all
fluids from vehicles in a covered building with a cement floor and recover the fluids for off-site
recycling or disposal. Vehicles are then dismantled, with saleable parts removed and the rest of
the vehicles placed outside in the yard for crushing. The 15-acre yard is covered with rocks and
gravel and shows no signs of the oil or rust stains typically expected from salvage yards.

Hoechst Celanese, Coventry, Rhode Island, Addresses Significant Storm Water Issues as a Result
of the Phase I Program

A January, 1995 inspection by the Rhode Island Department of Environmental Management
(DEM) of Hoechst Celanese (HC) located in Coventry, Rhode Island found that the facility had
numerous unsecured barrels located adjacent to the river, barrels actually floating in the river, and
visual evidence of spills around the barrels and elsewhere on the facility property. Additionally,
the inspector noted broken sandbags along the riverbark, litter in the channelized brook on the
site, and eroded point source discharge points. At the time of the inspection, HC was operating
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under an administratively extended permit that did not include any of the Phase I requirements. In
response to this inspection, DEM compiled a list of activities for HC to undertake as part of the
facility’s application for permit reissuance. As a result of a letter from DEM to the facility in
April 1995, HC developed and submitted a SWPPP to DEM in July 1995 to address the State’s
concerns. Although HC is not required by law to implement its SWPPP until it has been
incorporated into the NPDES permit, the facility realized the importance of minimizing pollutant
contamination of storm water discharges and began to implement the plan before the permit was
reissued. In fact, the majority of the facility has since been sold to a new manufacturer and
indications from current facility management are that the SWPPP is being implemented.

Measures undertaken by HC to address DEM’s concerns included a number of good
housekeeping practices such as improved pallet management techniques and loading/unloading
techniques to prevent future spills/staining and to prevent any barrels from reaching the river.
Also, HC developed an employee training program that, consistent with the Phase I requirements,
addressed housekeeping, material handling, spill prevention and response, and routine inspections.

5.3.3 Water Quality Indicators

A]th,o ugh the I.)hase ! p mgr.am has rgsu]ted ] n Only 6.3 percent of WEF survey respondents
loading reductions on a facility-specific basis, as with SWPPPs who performed water quality
demonstrated above, the Agency does not possess monitoring did not think that the SWPPP
firm quantitative data indicating how such reductions | implementation had improved water quality.

have resulted in water quality improvements. The
WEF survey, however, provides evidence that
implementation of the Phase 1 program has benefitted water quality — at least in the opinion of
survey respondents.

The survey asked respondents whether water quality monitoring and analysis had been performed
on the storm water runoff from the facility and, if so, in the opinion of the survey respondent,
were the BMPs incorporated into the SWPPP successful? More than half of the respondents
(56.7 percent) indicated that water quality monitoring had been performed, with 56.9 percent of
those respondents believing that BMPs were successful in improving water quality. Only 6.3
percent stated that BMPs were not successful (36.9 percent stated that data were inconclusive or
not enough data had been collected to make the determination).

WEF also tried to assess just how much survey respondents felt that SWPPPs and improved
water quality or reduced storm water contaminants. Figure 5-5 provides a summary of those
responses. The responses to this question can be interpreted in two different ways: 68 percent
believe that there is at least some improvement in water quality or 65.8 percent believe that there
is little or no improvement.




The WEF report refined this analysis by
assessing the opinions of those facilities
that had collected the data to reinforce
their impressions of water quality
improvements. In this instance, 74.4
percent of the facilities responded that
there had been at least some improvement
in water quality or reduction in pollutant
loadings.

4.80% 9.20%

& Signiticant
18 Moderate
B Minor

B None

D von't Know

When asked whether the improvement or
potential improvements in water quality
were worth the corresponding
expenditures, the amount of money
expended on the program had little impact Figure 5-5. Impact of SWPPPs on Water Quality
on the respondents’ answers. The number '

of respondents that reported that water quality improvements were worth the costs was almost
identical to the number of respondents reporting that water quality improvements were not worth
the cost.

Source: WEF, 1996.

5.4 FINDINGS OF THE REVIEW OF THE PHASE IPROGRAM FOR
' STORM WATER ASSOCIATED WITH INDUSTRIAL ACTIVITIES

This section summarizes findings from EPA’s
Grss o st v b o R e e
’ ) excess of $1 million) all felt that the
industrial activities. First, successful components improvement in water quality was worth the
of the Phase I program are identified, particularly expenditure.
as they relate to the protection of water quality.
Second, the components of the Phase 1 program
that may need to be addressed by EPA are discussed to ensure they are an effective part of future
storm water management programs.

The three WEF survey respondents with the
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5.4.1 Successful Attributes of the Phase I Program for Industrial Activities

This section describes the specific storm water management components that have been effective
in controlling storm water discharges and protecting water quality.

The Phase I Program Provides a Sensible, Flexible, Low-Cost Approach to Storm Water
Control

As documented in the WEF report, more than 95 percent of permittees said they would retain at
Jeast some of the required SWPPP even if the storm water regulations did not exist, with almost
43 percent saying that they would retain the plan in its entirety. Seventy-five percent of the WEF
survey respondents indicated the following BMPs as being either highly or moderately effective:

+  Good housekeeping

*  Visual inspections

+ Employee training

s Spill prevention and response
+ Preventative maintenance.

Consistent with this finding, the general permitting option provides flexibility to the permittees on
how to comply with the regulations, with the focus on low-cost pollution prevention techniques
rather than more costly treatment alternatives. Similarly, EPA provides permittees with the
option of using existing management plans developed for other environmental programs to
supplement its storm water management plan or in lieu of developing a redundant plan for storm

water control.

Loading Reductions Result From Phase I Per_mitting_ of Industrial Storm Water Discharges

In 1992 analytical data collected from Empire Castings, an iron foundry in Tulsa, Oklahoma,
identified elevated levels of total suspended solids (TSS) in storm water discharges from the
facility. In response, Empire Castings implemented several BMPs to minimize the discharge of
pollutants, such as improved housekeeping, addition of a filtering system, and construction of a
storm water retention basin to promote settling. As a result, the facility has reduced
concentrations of total suspended solids in storm water discharges by 90 percent.

Water Quality Improvements Have Been Realized as a Result of Phase I Implementation

Based on findings from WEF survey respondents, 74 percent of industrial operators who had
collected data as part of their SWPPP implementation indicated that there has been at least some
improvement in water quality. Approximately half of the respondents to the WEF survey believe
that the water quality improvements were worth the cost of the program. In fact, the three survey
respondents with the highest expenditures on the program (each in excess of $1 million) all felt
that the improvements to water quality were worth the expenditures.
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EPA Ovutreach Has Facilitated Compliance

As indicated by the WEF survey respondents, more than 71 percent of the permittees prepared
storm water pollution prevention plans using government-developed guidance materials. EPA has
distributed guidance through an active outreach program incorporating a storm water hotline,
training courses, guidance manuals, and the Internet. As noted in the WEF report, “it appears
that both EPA and the States have done an excellent job in providing the necessary assistance to
prepare a storm water management plan.” As shown in the report, permittees using government-
developed guidance were able to prepare these management plans at a lower cost than facilities
that used other guidance materials.

“No-Exposure” Opt-Out Has Provided Flexibility

Additionally, as originally promulgated, the Phase I program provides light industry with an
opportunity to opt out of program requirements altogether by eliminating exposure of industrial
activity to storm water, thereby attaining the ultimate goal of the CWA of “zero discharge of
pollutants™ for those facilities selecting that option. The Phase II program expands upon this
successful measure by providing heavy industry with a similar opportunity to opt out of the
program by successfully eliminating exposure of industrial activity to storm water.

5.42 Components of the Phase I Program That May Need to Be Addressed

While collecting and analyzing information related to the effects of the Phase I program, EPA
identified several components that might not be effective as currently established and
mmplemented. Key aspects of the industrial storm water program that may need additional
refinement include the following: '

*  The requirements of EPA’s general permit for industrial facilities specify analytical monitoring
for certain industrial sectors. The purpose of the monitoring is to provide facility operators
with the necessary information to determine the effectiveness of their SWPPPs in controlling
the discharge of pollutants in storm water. EPA has received feedback from industry
representatives that the costs associated with analytical monitoring are too hig